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FRANCOIS XAVIER MARTIN: HISTORIAN AND JURIST 


By Pierce BuTLer 


EAR the close of the Revolutionary 

War there landed in North Carolina 
a penniless young Frenchman, Frangois 
Xavier Martin, who was destined to become 
one of the most powerful personalities in 
the early history of two of our states. Born 
in Marseilles, March 17, 1762, of a good 
family of moderate means, he had received 
at least a careful and sound education be- 
fore he found himself, about his seventeenth 
year, thrown on his own resources. He 
emigrated to the French colony of Marti- 
nique, engaging unsuccessfully in commerce. 
Going to the Carolinas in the vain hope of 
recovering something on a shipment of 
molasses that had ‘gone astray, he was 
stranded in a foreign country, whose lan- 
guage he did not understand, without money 
and without friends. At first his education 
stood him in good stead, and he taught such 
as would learn French or Latin. In this 
way, himself acquiring English, he soon 
sought other means of earning his living. 
He thought that it might be profitable to 
become a printer, but he had never seen a 
case of type. Nothing daunted, however, 
he sought employment of the only printer 
then in the town of Newbern, where he was 
living. The employer took it for granted 
that one applying as a printer knew some- 
thing of printing, and gave him a trial. 
Such was his adroitness and aptness that he 
managed to conceal his utter ignorance until 
he could pick up the rudiments of the craft 
by watching the other printers, excusing 
his errors by explaining that the distribu- 
tion of the types in France was necessarily 
quite different, and his kind-hearted em- 
ployer forgave the errors. In after years 
he used to tell with keen relish of the success 





achieved in learning to print without ever 
letting his employer discover that he had 
an apprentice instead of a journeyman. 
In a short time, by close attention to his 
work and the practice of a rigid economy 
that was to become a lifelong habit with him, 
he became an expert printer, and saved up 
enough money to buy an outfit and set up a 
press of his own. Here he printed alma- 
nacs, school books, and general odd work, 
together with a newspaper, which he used 
to peddle himself in the surrounding coun- 
try, and his business became profitable. 
But the trade was to be merely a means 
to an end, not the end in itself; Martin was 
quietly and persistently preparing himself 
for the bar, and here his studious habits, 
and the solid foundation of his education in 
French and Latin, helped not a little, while 
a cultivated and friendly gentleman, Mr. 
Abner Nash, encouraged the energetic and 
plucky young Frenchman to persevere in 
his studies. Yet when he was admitted to 
the bar, in 1789, he did not by any means 
give up his printing office, which continued 
for some years to furnish a more certain 
source of income than any practice that might 
come to him. Indeed, it was through the 
combination of trade and profession that he 
not only won reputation and fortune, but 
also acquired the wider and more accurate 
knowledge of law that was to secure greater 
preferment in the profession. Along with 
the forgotten almanacs and other ‘“‘pot- 


‘boilers’’ that issued from his press, we find, 


in 1792, and the years immediately following, 
his first modest attempts at legal writing, 


‘a volume containing the statutes of the Par- 
‘liament of England in force in North Carolina, 


a treatise on the powers and duties of a 
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sheriff according to the law of North Caro- 
lina, and a similar treatise on executors. 
In connection with the first especially he 
made himself thoroughly familiar with the 
common law as well as with the statutes, 
and was also led into minute studies on the 
early history of North Carolina, upon which 
he began to take notes. His next legal 
work was a remarkable tour de force. He 
translated Pothier on Obligations, ‘‘a book 
for which he had a profound respect, and at 
this time so complete was his skill as a 
translator and typesetter, that in execut- 
ing the work he used no manuscript, but 
rendered the French directly into English 
type in the composing-stick.’” 

Elected a member of the House of Com- 
mons in the legislature of his adopted 
state, he found opportunities for perfecting 
and extending his notes on the history of 
the state which he was planning. More- 


over, he was commissioned by the legisla- 
ture to publish the revised statutes of the 
state, which appeared from his press at 


Newbern in 1804. Thus as lawyer and 
printer he was doing good service, and his 
reputation as a peculiarly sound and able 
lawyer was firmly established. He had 
already amassed at least a competence, 
but the habits of frugality, practised as a 
necessity in the beginning, had now become 
second nature, and he worked as hard and 
spent as little as in the days of early struggle. 

He was already a man well advanced in 
years, and had achieved no small success; 
but there was yet a long life and a far more 
distinguished career before him. President 
Madison appointed him judge in the terri- 
tory of Mississippi, and he accepted. Little 
more than a year later he was transferred to 
the Superior Court of the territory of Or- 
leans, March 21, 1810, and came to New 
Orleans. The town was then enjoying its 
first period of rapid growth under the stim- 
ulus of American control and expanding 


1 Judge W. W. Howe, Introduction to edition of 
Martin’s “ History of Ia.,’”’ p. x. 





traffic on the river, for in the seven years 
since the purchase the population had more 
than doubled; the town of seventeen thou- 
sand inhabitants might soon with some 
justice call itself a city, and the territory 
was even then preparing to turn itself into 
a state. But it was as yet but a state in the 
making, with a more heterogeneous popu- 
lation than goes to the makeup of most of 
the commonwealths of this notoriously 
composite union, and above all with a system 
of jurisprudence yet to be made out of the 
many differing codes and statutes that had 
more or less vigor in the community that 
had known three different masters within a 
decade. Judge Martin himself gives a 
whimsical account of the complications of 
legal theory and the embarrassments of 
legal practice at the time of his coming: 
“The Fuero Viejo, Fuero Juezgo, Partidas, 
Recopilationes, Leyes de las Indias, Autos 
Accordados, and Royal Schedules remained 
parts of the written law of the territory 
when not repealed expressly or by neces- 
sary implication. Of these musty laws the 
copies were extremely rare; a complete col- 
lection of them was in the hands of no one, 
and of very many of them not a single copy 
existed in the province. To explain them 
Spanish commentators were consulted and 
the corpus juris civilis and its own commen- 
tators were resorted to; and to eke out any 
deficiency, the lawyers who came from 
France or Hispaniola read Pothier, D’Agues- 
seau, Dumoulin, etc. Courts of justice were 
furnished with interpreters of the French, 
Spanish, and English languages; these 
translated the evidence and the charge of 
the court, when necessary, but not the 
arguments of the counsel. The case was 
often opened in the English language, and 
then the jurymen who did not understand 
the counsel were indulged with leave to 
withdraw from the box into the gallery. 
The defense, being in French, they were 
recalled, and the indulgence shown to them 
was enjoyed by their companions who were 
strangers to that language. All went to- 
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gether into the jury room, each contending 
the argument he had listened to was con- 
clusive; and they finally agreed on a ver- 
dict in the best manner they could.’” 

Out of this babel of tongues and laws it 
was the task of Martin more than of any 
other man to construct an intelligent and 
intelligible jurisprudence, a task for which 
he was admirably fitted by his wide and 
varied experience and knowledge, his habits 
of patient, laborious study, his calm mind, 
sanity, and clarity of vision, wise respect for 
tradition and ‘precedent, and thorough 
honesty of character. He began almost at 
once, for the first time in the province, to 
compile reports of the cases decided, and 
published them himself for many years, 
so that in Martin’s ‘‘ Reports of the Superior 
Court of the Territory of Orleans” (2 volumes, 
1809 to 1812) and of the ‘‘ Supreme Court of 
the State of Louisiana ’’ (18 volumes, 1813 to 
1830) the legal profession of the state at 
last had before it a definite and admirable 
body of decided cases as a basis. He pre- 
pared and published also a digest of the 
laws of the state, a further step in the effort 
to give definite form to that jurisprudence in 
whose actual making he was to have so large 
a share. 

With the transformation of the territory 
of Orleans into the state of Louisiafia the 
territorial judge was without a court, but 
not for long. Almost immediately he was 
appointed attorney-general for the state, 
and held that office until 1815, being ap- 
pointed in February of that year a justice on 
the Supreme Bench. It was the troublous 
time after Jackson’s great victory, when 
that hot-headed commander was having a 
fierce quarrel with the French residents of 
New Orleans, whom he unwarrantably sus- 
pected and harshly accused of sentiments 
treasonable to the United States. Loual- 
lier, one of those so suspected, published an 
ill-timed and very fervent defense of himself 
and criticism of the General. Jackson had 


1 “* History of La.,”’ edition 1882, p. 344. 





him arrested by military force, the city 
being under martial law, and proposed to 
have him tried by a military court. Lou- 
allier retained counsel on the spot, a Mr. 
Morel being beside him when he was arrested, 
and Morel at once made application for 
habeas corpus. In Martin’s own words: 
‘“‘ Application was made to one of the mem- 
bers of the Supreme Court, Martin, who was 
being prevented (sic) by the imperfection 
of his sight to be otherwise useful, had en- 
rolled himself in one of the companies of 
veterans, organized for the maintenance of 
order in the city.””' But Judge Martin’s 
imperfection of sight, which, by the way, 
had made him a laughing stock in a brief 
career as a volunteer in the Revolution 
thirty years before, was merely physical; 
he saw that this was no case for him: ‘‘ Morel 
was ... informed that the judge did not con- 
ceive he could interfere, especially as it was 
alleged the prisoner was arrested and con- 
fined for trial before a court martial, under 
the authority of the United States.”” We 
need not pursue the episode farther, except 
to add that Judge Hall, of the United States 
District Court, not being so clear on the 
rights of the military authorities, did issue 
the writ of habeas corpus, and was in conse- 
quence himself given a taste of Old Hick- 
ory’s wrath. 

I mention this little incident, which was 
for forty years a stock subject with stump 
speakers who upheld Hall or eulogized 
Jackson as the case might be, because I 
have no doubt it was in the mind of Judge 
Bullard when in his address upon the life 
and services of Judge Martin he devotes 
nearly four pages to an exposition and 
analysis of Martin’s first opinion as a Judge 
of the Supreme Court of Louisiana. The 
circumstances of the case that called for 
this first opinion were that ‘Martial law 
had been proclaimed by the general in 
command, and by an act of the legislature. 
passed on the 18th of December (1814) all 


1 “ History of La.,” p. 394. 
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judicial proceedings in civil cases were sus- 
pended until the first of May;” accordingly, 
when the Supreme Court met early in March, 
‘Martial law was stillin force. A motion was 
then made that the court should proceed to 
the trial of a particular case then pending.”’ 
This motion being opposed on the ground 
of the existence of martial law, and also of 
the act of the legislature, Judge Martin 
delivered an able and carefully elaborated 
opinion, declaring emphatically against the 
assumption of a right by any man to sus- 
pend, by his mere will, the operations of the 
courts, but deciding that the act of the 
legislature was of binding force. ‘‘And 
here let me remark,’’ concludes Judge Bul- 
lard, ‘‘once for all, that Judge Martin ex- 
hibited on that occasion, as well as every 
other, during his long judicial career, the 
highest degree of moral courage and firm- 
ness of purpose. Nothing could deter him 
from the fearless expression of his opinion, 
without the slightest regard to persons.’’? 
Martin was, indeed, quite fearless, or even 
careless, whose toes he trod upon in the ex- 
ercise of his functions; but Judge Bullard’s 
eulogy, read in the light of the Hall episode, 
makes one smile as one reflects how fortu- 
nate it was that Martin had other grounds 
for acting, in the case of Louallier’s appli- 
cation for habeas corpus, in a way inconsis- 
tent with his own opinion upon the legality 
of Jackson’s proclamation of a suspension 
of the ordinary judicial tribunals. 
Beginning his service on the Supreme 
Court in 1815, Judge Martin was to con- 
tinue on that bench, for a period of thirty- 
one years, its most learned and respected 
member at a time when, says a distinguished 
member of the present Bar in New Orleans, 
the Supreme Court of Louisiana was second 
to none in the Union. His decisions were 
admired for their soundness and for the 
force and terseness of their expression, 


* Discourse on the Life and Character of the 
Hon. F. X. Martin, New Orleans, 1847, prepared 
and delivered at the request of New. Orleans, see 


pp. 13-16. 





points upon which he particularly prided 
himself. As has been indicated, these de- 
cisions and his reports really gave form to, 
the jurisprudence of the state, cleared the 
way in the tangle of laws and codes that 
ruled in the new commonwealth. We can- 
not here give details, but must content 
ourselves with repeating that his contem- 
poraries as well as all students of Louisiana 
law to the present day unite in grateful 
tribute to the value of his services. 

The man himself was as odd a character 
as ever sat upon the Bench. Quick and 
intelligent in conversation, and fond of 
humor of the broadest kind, he was, says 
Judge Bullard, an agreeable companion. 
But he cared nothing for social life per se, nor 
for anything else that one can name but his 
work — legal and historical studies — and 
the accumulation of money. He was never 
married, and lived the squalid life of a miser. 
According to Gayarré, who knew him, his 
household consisted of his negro body ser- 
vant, Tom, and two old negro slaves, man 
and wife, with whom he made an extraor- 
dinary compact.' He provided the house 
and his own clothing, and told the negroes: 
“TI provide you with a home; I require of 
you only the small service necessary for 
myself; you must provide me with food, 
and keep my clothes in repair; after you 
have done this, the rest of your time is your 
own, and whatever you can earn is your own; 
you must not look to me for any further 
provision.”” Whether or not this was the 
actual arrangement, there is no doubt that 
the great judge lived a life of squalid ava- 
rice. He cared nothing for the pleasures or 
even the decencies of the table, ate raven- 
ously whatever was put before him, merely 
to satisfy the cravings of hunger? His 
clothes were worn till they were patched and 


1 Fernando de Lemos, pp. 243-256. 


? It is perhaps worth noting that one of Martin’s 
distinguished fellows on the Bench, Judge Ma- 
thews, was a tremendous eater. He declared the 
turkey a very unsatisfactory fowl —-‘ too big for 
one and not enough for two.’’ 
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threadbare. His room was festooned with 
cobwebs and encrusted with dirt. Out of a 
salary of five thousand dollars he did not 
spend as many hundred. Just and upright 
both in public and in private life, he was a 
hard man, driving hard bargains to add to 
the painfully accumulated fortune which he 
must leave when he died to relatives whom 
he knew but slightly or not at all. ‘‘He 
was so near-sighted,” says Gayarré, ‘‘that, 
when he read or wrote, his robust and fully 
developed nose touched the paper and 
sometimes was tipped with ink. He walked 
along the streets of New Orleans with his 
eyes closed and with tottering and hesitat- 
ing steps, feeling his way like a blind man, 
absorbed in thought, probably lost in utter 
darkness, or at best guiding himself only by 
the twilight of his imperfect vision, running 
one of his hands abstractedly over the side 
walls of the houses, mechanically and un- 
consciously twirling round with his index 
the iron catches intended to hold fast the 
outside shutters of windows and doors, 
muttering to himself half-formed sentences, 
and frequently ejaculating in a dolorous 
undertone these words: ‘Poor me! poor 
me!’” 

His sight was always weak, and the un- 
remitting strain to which he subjected it 
finally brought on utter blindness, a trial 
which he bore with the utmost fortitude, 
and without allowing it to interfere with 
the regular and exact performance of his 
duties as a magistrate. But we pause for 
a moment to mention two of his works in the 
field of history. The history of North 
Carolina prior to the Revolution, which he 
had planned to carry through that period, was 
interrupted by his removal to Louisiana. 
Here he soon began collecting materials 
for the history of Louisiana. In 1827 he 
was at last able to complete this, and the 
“ History of Louisiana,’’ in two volumes, ap- 
peared in New Orleans in that year. Martin 
‘never thoroughly mastered the idioms of 
his adopted tongue, as may be apparent 
even in the slight quotations I have given 





from the work. But its chief fault is not 
merely in the stiffness of the language: 
There is little more sense of form than in 
the medieval chronicle; no organization of 
the extraordinarily rich and varied materi- 
als collected by his tireless industry gives 
them coherence, combining them to form a 
picture at once vivid and effective; few 
generalizations sum up for the reader the 
substance of a period or of an _ historical 
movement; for the most part, a purely 
chronological arrangement is adopted, the 
happenings of one year are set down in order 
of time, often even without grouping to- 
gether to show their relation to each other 
or to other events; and the general effect is 
naturally confusion and dullness. But with 
all these faults, which one would think 
serious enough to ruin the book, Martin’s 
‘“‘ History of Louisiana ”’ is really very valu- 
able. Utterly incapable of, and indeed hostile 
to, the rather excessive floridity of style that 
marks the work of Gayarré, he yet surpasses 
Gayarré in what is after all the most im- 
portant qualification of an historian, accu- 
racy and soundness of judgment. His facts, 
though not gathered from such wide sources 
as were at the command of the later and 
better known historian, are very full and 
quite carefully sound, especially for the 
period with which Martin and his older con- 
temporaries were personally familiar, so 
that the book is in a double sense a mine 
of valuable miscellaneous materials for the 
historian of Louisiana. 

Two years after the ‘“‘History of Louisi- 
ana ”’ appeared the long contemplated ‘“‘His- 
tory of North Carolina,” the general character 
of which is sufficiently indicated by what has 
been said of its predecessor. By this time 
the imperfection of his sight was so mani- 
festly on the increase that the lonely old 
man began to feel more keenly his practical 
isolation, despite his high honors and host of 
devoted friends, in the foreign land where 
none of his own family lived. He had ex- 
pressed to some of these friends his deter- 
mination not to leave his money to relatives 
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living in France: if they wanted his money 
they must come and settle in Louisiana, and 
give some evidence of willingness to work 
for themselves and of ability to care for his 
hard-earned fortune after it should have 
become theirs. Some time before 1830 he 
induced his nearest living relative, a brother, 
Paul Barthelemy Martin, to come to Louisi- 
ana. 

This brother, many years his junior, was 
yet an old man, a childless bachelor who 
had himself accumulated a modest compe- 
tence as a merchant in Naples and retired 
from business. Yet to Judge Martin, who 
had never seen him since childhood and could 
in the physical sense not really see him 
now, this brother seemed always a mere boy, 
and was called by the childish nickname, 
Mimi. He was fond of him and indulgent 
to him though perturbed by the thought of 
the wasting of his substance in riotous liv- 
ing when Mimi insisted upon some modest 
improvements in his mode of life, keeping 
a decent table, having wine with his meals, 
and occasionally some friend to dine with 
him. But for all his misgivings about the 
extravagant tastes of this wilful boy, he 
had confidence that Mimi would know how to 
keep his property, would be “un autre lui- 
méme.”’ 

About 1838 or 1839 Judge Martin became 
so blind that he could no longer read or 
write. His retentive memory and great 
stores of learning, however, enabled him 
still to formulate and dictate his opinions, 
while he could sign orders of court, licenses, 
and the like, if the pen were put in his hand 
and he was directed where to sign. His 
praiseworthy habit of making his opinions 
as concise as possible made his blindness 
less of a handicap, and his method of pre- 
paring opinions, if Gayarré is to be under- 
stood literally, might enable him almost 
to dispense with books. He was, accord- 


ing to all testimony, an adept in logic and in 
the Socratic method; in consultation with 
his colleagues, says Judge Bullard, he would 
lead on from question to question till he had 





entrapped the unwary answerer between the 
horns of a dilemma or refuted his reasoning 
from his own answers. When a peculiarly 
knotty point perplexed him, he would, 
says Gayarré, make a tour of the offices of 
certain lawyers not interested in the case 
at issue and in whose judgment he had con- 
fidence. To each he would, as if merely 
in the course of conversation, propound the 
question. Whichever side was taken by 
the man interrogated, Martin would take 
the other, and argue for it till he had pumped 
his man dry. Then with grunts of satis- 
faction at having, perchance, defeated this 
antagonist, he would grope his way to the 
next office, and repeat the process on an- 
other victim, perhaps with sides changed. 
Having thus satisfied his doubts and sharp- 
ened his wits, he would make his decision. 
Sometimes, when the authorities seemed to 
warrant either of two views, he would present 
to his colleagues two opinions, one for the 
appellant and one for the defendant, and 
then debate these in the same keen fashion 
with his colleagues till a decision was 
reached. And it is said that on one occasion 
when this had been done and the judgment 
of the court had been decided upon, the 
other judges were horrified to hear the chief 
justice, who had got the opinions mixed, 
calmly delivering the rejected one from the 
Bench! 

However much these anecdotes may be 
beside the mark, Judge Martin did continue 
to perform his duties, and in no perfunctory 
manner. It is true that he once wrote an 
opinion partly on the paper and partly on 
the table, whereof the clerk could make 
nothing at first, but happily remembered 
the table, put the paper back in its original 
position and found the whole thing then 
intelligible. But usually he dictated his 
opinions, and worked as_ conscientiously 
and withal as efficiently as any of his clearer 
sighted colleagues. When the new con- 
stitution of the state went into effect the 


1 La. Annual Reports, II., p. 669. 
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aged chief justice was left off of the reor- 
ganized court, March 18, 1846. Though 
showing few of the infirmities of age — his 
blindness could hardly be accounted such 
— Judge Martin was worn out, and the en- 
forced idleness of his retirement fretted him. 
He failed rapidly, and died in the same year, 
December roth. 

While men were still recounting anecdotes 
of the wisdom, uprightness, and personal 
idiosyncrasies of the great judge who had for 
thirty-one years sat on the Supreme Bench, 
the curious were provided with a fresh item 
of interest in the will, written on a single 
sheet of paper folded like an envelope, its 
brief clauses sprawled all over the sheet, 
in the well-known handwriting of a man 
known to have been stone blind at the date 
assigned. The will was olographic, written, 
signed, and dated in his own hand, and those 
who had sat with him on the Bench and seen 
him write attested the genuineness of the 
document when it was offered and admitted 
to probate. “I institute my brother, Paul 
Barthelemy Martin, heir to my whole estate, 
real and personal, and my testamentary 
executor and detainor of my estate. In 
case of his death, absence, or disability, I 
name my friend and colleague, Edward 
Simon, my testamentary executor and de- 
tainor of my estate. New Orleans, this 
twenty-first day of May, eighteen hundred 
and forty-four. F. X. Martin.” 

There was food enough for gossip in the 
will itself and that gossip received a fresh 
supply of material when, before the provi- 
sions of the will could be carried out, suit 
was instituted in the name of the state to 
declare the will null and void. There had 
recently gone into effect a statute (1842) 
imposing a tax of ten per cent upon all 
successions and every part thereof go to 
distributees domiciliated out of any territory 
or state of this Union. On account of Judge 
Martin’s notorious avarice, it was believed 
that he had planned to evade the tax, and 
had really left the estate to the brother 
domiciled in New Orleans under a tacit if 





not actual agreement that the legatee would 
distribute portions of it to the other rela- 
tives. The state brought its suit on the 
grounds (1) that the will was void and of no 
effect because when it was alleged to have 
been made Martin was blind and incapable 
of making an olographic will, and (2) that 
the attempt to evade the tax established a 
fidet commissum, and constituted a fraud 
upon the state. The Second District Court 
sustained the contention of the state, where- 
upon appeal was had to the court over 
which the testator had so lately presided, and 
three of whose justices had attested the 
genuineness of the will. The case came on 
for trial in the June term of 1847, with a 
formidable array of legal talent on either 
side: for the state, Attorney-General El- 
more, aided by Messrs. Musson and Pépin; 
for the appellant, the greatest of the Creole 
lawyers, Mazureau, aided by Messrs. Grima 
and Legardeur.! It was shown by the tes- 
timony submitted in the record, that Judge 
Martin was quite blind in 1844, that he could 
not even sign his name unless the paper 
were put, not under his eyes, but under his 
very nose, the pen dipped in the ink for him, 
and put in his hand, and his hand guided, 
to the proper place for signing. Per contra 
it could not be questioned that the writing 
in the will was his; and it was further 
shown that on several occasions since he had 
become blind he had been known to write 
legibly at least as much as a dozen or so words. 
It was further shown that, although he had 
expressed his disapproval of the ten per cent 
tax and his belief that it could be evaded, 
he had never intimated that he meant to 
evade it, or indicated how this could be done, 
merely expressing the opinion in conversa- 
tion with his fellow-justices. Moreover, 
he had told Judge Simon a few months 
before his death that his nephews in France 
would not get his money, since they would 
not leave France. And P. B. Martin, in 
reply to interrogatories as to whether his 








’ La. Annual Reports, II, pp. 667-721. 
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brother had given him any instructions as 
to the disposal of the estate, and whether or 
not he meant to transmit any part thereof 
to the other heirs, answered: ‘‘Mon frére 
ne m’a rien déclaré 1a dessus — mon frére 
m’a dit: ‘Je te fais mon héritier,’ et de dis- 
poser de sa fortune, que c’était & moi. Je 
n’ai.... d’autre intention que celle de 
disposer de ma fortune selon ma volonté. 
La dessus je dis que je ne me crois pas obligé 
de faire dans ce moment ci un testament 
public. Je ferai mon testament comme je 
l’entendrai.”’ 

One would like to examine a little more in 
detail this very curious and interesting case, 
and to present some of the arguments, par- 
ticularly from the eloquent brief of Mazu- 
reau, with its opening quotation of Hin- 
doo apothegm applicable here: ‘‘Celui 


qui amasse une grande fortune, seme des 
procés qui germeront aprés sa mort.”’ 


But 





space forbids us to notice anything more 
than the fact that in all their ransacking of 
reported cases and commentators on French 
and Spanish law, the counsel could find 
but one case somewhat resembling the pres- 
ent one, and could find no positive authority 
for the contention that a blind man who 
knew how to write could not make a valid 
olographic will. Justice Ross, who handed 
down the decision, ruled against the conten- 
tion of the state on every point, and ordered 
the judgment of the lower court reversed. 
“The representative of the state,” he con- 
cluded, ‘‘has faithfully discharged, what, 
under the information he had received, he 
conceived to be an official duty. Upon us 
devolves the more grateful task to deter- 
mine that he was misled by that informa- 
tion, and that the name of Francois Xavier 
Martin stands unsullied by fraud.” 
New Or-eEans, LA., April, 1906. 
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THE MEDIEVAL INNKEEPER AND HIS RESPONSIBILITY?! 


By JosepuH H. Beate, Jr. 


HE innkeeper occupies in our law a 
peculiar and apparently anomalous 


position: while not technically a bailee of 
the goods of his guests he is held up to the 
strictest responsibility which any bailee is 
under; and while apparently a mere individ- 
ual householder with no corporate or other 
franchise specially granted he is compelled, 
like the great railroad corporations, to 
receive and entertain strangers whether he 
will or no. In order that we may under- 
stand the reason for the apparently peculiar 
doctrine of the law regulating the rights and 
liabilities of innkeepers, in order that we 
may learn the extent of their responsibilities 
and understand their limitations, we must 
examine briefly, as has just been said, the 
early history of innkeeping in England; the 
character and nature of inns, and the func- 
tions which they performed in the social life 
of the English people at the time when the 
law of innkeepers was forming, that is, 
during the fourteenth and fifteenth centu- 
ries. The nature of the English inn in the 
Middle Ages determined the English law of 
innkeepers; and the principles thus estab- 
lished form the basis of the law of inn- 
keepers in every place where the common 
law prevails. 

Travel abroad was much commoner dur- 
ing the Middle Ages than we often realize; 
and the traveler returning to England might 
have brought home with him information 
about the trade of the innkeeper and sug- 
gested its establishment in his own land. 
But there is no reason to suppose that the 
English inns were not of indigenous growth; 
certain it is that they were noted as the 
cleanest, the best supplied, and the most 
attractive inns in the world. We must 
turn to the habits and needs of travel in 


1 From the introductory chapter of a forthcom- 
ing work on Innkeepers, announced for publica- 
tion by W. J. Nagei, Boston. Copyright, 1906, by 
Joseph H. Beale, Jr. 





medieval England to explain the origin, the 
nature, and the legal position of English 
inns. 

There was a surprising amount of travel- 
ing in England in the Middle Ages. The 
roads, to be sure, were very bad, and in 
general were impassable for loaded wagons, 
and the transportation of goods from place 
to place was therefore almost impossible. 
While one portion of the country was well 
supplied with food, another portion not so 
far away might be in the throes of famine 
without a chance of relief so far as land 
transportation was concerned. Yet in spite 
of this the roads were sufficient for foot 
passengers, or for lightly loaded horses, and 
they were used by multitudes of people on 
foot or on horseback. Carriers of goods 
existed, but they transported their goods 
in packs by means of horses. 

The roads were not only bad, but they 
were infested with outlaws and robbers of 
all sorts. Between the villages there were 
long stretches of forest, and these forests 
were the refuge of the outlaws who formed 
a considerable proportion of the population 
of the country. They might at any time 
attack travelers by day, but that was unus- 
ual. As it usually happened that travelers 
proceeded in companies, there was not much 
danger of attack so long as daylight lasted; 
but at night the danger was considerable. 

Such being the conditions of traveling two 
results followed: a traveler must carry as 
light weight of baggage as possible, and he 
must secure protection at night from thieves 
and outlaws. He could not conveniently 
carry with him food for his journey, and he 
must, therefore, find entertainment along 
the road. He could not safely sleep in the 
open and he must, therefore, find some 
house which would offer him protection as 
well as entertainment for the night. These 
needs led naturally to the establishment of 
a course of business which should supply the 
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demand. At the proper place on every 
main road of travel houses were devoted 
to the business of furnishing food, drink, 
and safe lodging to hungry and weary 
travelers. Thus out of the needs of the 
wayfarer and as an incident of travel from 
place to place grew the English inn. It was 
established to supply the needs of the 
traveler along his journey, to wit, to fur- 
nish food and drink for man and beast, and 
rest and safety for the night. 

The inn was not the only accommodation 
which weary travelers might find in the 
course of their journey. The religious 
houses practised hospitality, and freely 
received certain classes of people. The 
nobles and magnates habitually resorted to 
them for refreshment and were received 
both in consideration of their own bounty 
and as representatives of the class to which 
the community owed its foundation and its 
wealth. The very poor also were received 


out of mere charity, for hospitality to the 


poor was one of the first requirenients of 
religion as it was understood in the Middle 
Ages. To the houses of the friars, there- 
fore, rich and poor resorted for entertain- 
ment: but the great middle class, the men 
who were able to pay their way, were not 
welcome there. If they had the means to 
pay for accommodation and were without 
special claim to favor, they must go to those 
whose business it was to care for them. 

he great houses of nobles and gentry were 
also open to travelers who were in need of 
entertainments, but there, too, it was as a 
rule only the rich and the poor who were 
expected to avail themselves of the private 
hospitality. Any one lost or benighted 
would of course be received; but the lord of 
the manor had no desire to compete with 
the innkeeper, who must make his livelihood 
from the wayfarer. 

Besides these private houses and the inn 
for necessary entertainment, the alehouse or 
tavern supplied incidental refreshment to 
the traveler, though primarily intended to 
serve another purpose. This house primarily 





supplied the wants of the inhabitants 
of the place, for there the native found rest, 
heat, companionship, and beer. He could 
stay until the stroke of curfew, and then 
was turned out to find his way home as best 
he might, quarreling and fighting by the 
way, using his knife freely, or falling from 
his horse into a convenient stream, the easy 
prey for enemies and for robbers. ‘The 
law would not have a tavern haunted out of 
season,”’ and the night time was out of 
season. The difference between the inn and 
the tavern is therefore obvious. The one 
was instituted for the weary traveler, the 
other for the native; the one furnished food 
that the traveler might continue his jour- 
ney, the other furnished drink for the mere 
pleasure of neighbors; the one was open to 
the traveler for protection at night, the 
other turned its guest out at the very 
moment when he most needed protection, 
and left him to find it. if his remaining senses 
permitted him to do so, in his own home. 
It is unnecessary, therefore, to point out the 
fact that a tavern is not an inn, and that 
the innkeeper’s duties do not extend to the 
tavernkeeper. ; 

Such being the course of life among way- 
farers in medieval England, the inn was a 
natural outgrowth of the conditions. The 
inn, the public house of entertainment, was 
naturally evolved from the private house. 
Any householder might receive a stranger 
for the night, as indeed in rural communities 
many householders are apt to do. If in 
the course of time one -such householder 
came, either through the superiority of his 
own accommodation or by reason cf the 
lack of competition, to receive all persons 
who in that village needed accommodation 
he would thereby have become an inn- 
keeper. He would have done it perhaps 
gradually, without any distinct change 
marking the transition from the private 
householder to the public innkeeper; nor 
would the accommodation he offered be 
different in kind from the accommodation 
that would be offered by the private house- 
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holder furnishing occasional accommodation 
to a transient guest. The inn was an out- 
growth of the private house, and the kind 
of house employed and the general conduct 
of life in the house would be the same in the 
early inn and the private house of the same 
period. In order to discover the nature of 
the accommodation afforded by the inn it 
will therefore be worth while to examine 
the plan of life in the ordinary dwelling of 
the time. 

The English houses of the thirteenth and 
fourteenth centuries differed greatly, of 
course, in size and in elegance, but the plan 
of life in all houses had certain common 
features. Life indoors centered about the 
great hall, the principal part of the house, 
to which other parts were added as they 
might be required. In the hall the days 
were spent, so far as they were spent in- 
doors, meals were eaten, and night having 
come the tables were removed and the beds 
were spread. The mistress, to be sure, had 
a small room of her own, the bower, into 


which she could retire at any time, and the 
master of the house had a separate chamber 


in which he slept. But the retainers, the 
servants, and the ordinary guests slept 
together in the common hall. The house of 
a man who was well to do might have an 
additional chamber for guests, and a stable 
was usually attached to the hall at one end. 
The hall was warmed and lighted by a great 
fire. In each chamber there was a small fire- 
place for heat, and light was given by a 
candle. The inn was undoubtedly built on 
this same plan, even when a building was 
built especially for an inn; in most cases 
doubtless the inn had been buiit for an 
ordinary dwelling house. The weary trav- 
eler coming to the inn at nightfall would 
have his supper at the great table, and his 
bed would then be spread in the hall itself. 
Heat and such light as was necessary he 
would have from the hall fire. If he brought 
a horse and paid for his keep, we are told he 
paid no extra charge for his bed, but the 
foot traveler paid a small sum for his 





lodging. A traveler of better estate would 
pay for and receive accommodation in @ 
small chamber. There he would be served 
with food and his bed would be spread, and 
he would be charged not merely for the 
food and lodging, but also for his fire and his 
candle. Even there he would not be likely 
to occupy the chamber alone, or even a bed 
alone; the king himself on his travels was 
expected to have a bedfellow, and a private 
person would be fortunate if he had only one. 
Still he was traveling in luxury if he shared 
with two or three others a private chamber, 
a private bed, and a private fire. As time 
went on and the business of the innkeepers 
increased, especially in the great towns, 
buildings were built as inns, the number of 
chambers being greatly increased. In the 
sixteenth century we hear of inns in London 
which could accommodate one hundred 
guests. It must be clear that with so many 
guests the common hall would be needed for 
their reception and for the general table; 
and the guests must have all been put into 
special chambers for sleeping; but most of 
these were undoubtedly still common cham- 
bers, in which travelers were put as they 
happened to come, sharing not merely the 
chamber but the bed with strange bed- 
fellows. 

Such being the business and such the 
customs of innkeepers, their responsibility, 
which seen through modern eyes seems 
anomalous, is easily explained. They under- 
take as a business to furnish food, protection, 
and shelter to the wayfaring guest; having 
undertaken such a public business, and the 
public need being concerned, the inn- 
keeper must supply his service to all; and 
in order to perform his undertaking he must 
furnish not merely sufficient food and a 
tight roof, but sufficient protection against 
the dangers of country traveling. Either 
to refuse shelter, to fail to provide food, 
or to permit rebbers from outside to enter 
the inn would be a breach of his obligation 
and would render him liable to action. 
But this is not the limit of his obligation. If 
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he puts a stranger into a common room 
with other strangers and bids him sleep, the 
innkeeper must undertake his care and 
protection during the night, not merely 
against persons outside but against strange 
bedfeliows within the inn. It is interesting 
to notice how history repeats itself in this 
case. A much later invention, the sleeping 
car, brought back to modern life some of the 
obsolete features of the life of the Middle 
Ages. A number of persons, strangers to 
one another, were received to sleep in a 
common room open to persons from out- 
side. The existence of the same conditions 
imposed a similar responsibility, and the 
proprietor of the sleeping car, like the inn- 
keeper in the Middle Ages, was obliged to 
protect his guests as well as he could against 
danger from within or from without. The 
innkeeper’s liability did not exist in the 
case of a private chamber, into which only 
the guest who engaged it or friends brought 
into it by himself were allowed to enter. If 
a man engaged a room and control of it, 
and was given the key, the protection which 
the innkeeper was obliged to furnish him 


— 


ee 





was, therefore, merely against outsiders who 
might be permitted to break into the room 
without right. Against the inmates the 
guest had no right to call upon the innkeeper 
for protection. This is the reason of the 
stress laid in the old cases upon the fact that 
the innkeeper has given the guest the key 
of his room; this gift of key marked and 
symbolized the fact that the room was no 
longer in the innkeeper’s disposai, that he 
could quarter no stranger in it, and that the 
guest and his friends alone could enter, 
and, therefore, against those who rightly 
entered the innkeeper undertook no respon- 
sibility. 

The business of innkeeper having been 
carried on in this way the distinctive fea- 
tures of the law are easily accounted for. 
The principles of the innkeeper’s liability 
once being established have centinued un- 
changed until the present day; and the 
hotel keeper in the great cities of the United 
States derives his rights and traces his 
responsibilities to the host of the humble 
village inn of medieval England. 

CAMBRIDGE, Mass., April, 1906. 
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ARBITRARY SEARCHES AND SEIZURES AS APPLIED TO 
MODERN INDUSTRY 


By ANDREW ALEXANDER BRUCE. 


HE fourth amendment to the Federal 

Constitution, which guarantees to the 
people of the United States the right of 
security in their persons, houses, papers, 
and effects against unreasonable searches 
and seizures, and which has been reénacted 
into the constitutions of all of the American 
states, is nothing more or less than a declara- 
tion of the English common law as it existed 
or was presumed to exist at the time of 
the adoption of that instrument.’ It was 
the doctrine of the famous Wilkes? and 
Entick*® cases, which were decided in Eng- 
land in 1763 and 1765 respectively, and 
which have been justly considered land- 
marks not only in English but in American 
history. In both cases damages were re- 


covered for breaking into private houses and 
seizing and carrying away private papers 
under the pretext that the same were 


treasonous and libelous, and in both cases 
an individualistic doctrine was enunciated 
and the theory of the social compact set 
forth. ‘“‘The great end for which men 
entered into society,’’ said Lord Camden,‘ 
““was to secure their property; that right 
is secured sacred and incommunicable in 
all instances where it has not been taken 
away or abridged by some public law for 
the good of the whole. The cases where 
this right of property is set aside by posi- 
tive law are various. Distresses, execu- 
tions, forfeitures, taxes, etc., are all of this 
description, wherein every man by common 


1 See opinion of Lord Camden in Entick v. 
Carrington, 19 Howell’s State Trials, 1029; The 
Case of John Wilkes, 19 Id. 981; Opinion in Boyd 
v. U. S. 116 U.S. 616. 

2 19 Howell’s State Trials, 981. 

3 19 Howell’s State Trials, 1029. 

* See opinion in Entick v. Carrington, 19 How- 
ell’s State Trials, 1029; Boyd v. U. S., 116 U.S. 
616, 6 Sup. Ct. Rep. 530. 





consent gives up that right for the sake of 
justice and the general good. By the laws 
of England every invasion of private prop- 
erty, be it ever so minute, is a trespass. 
No man can set his foot upon my ground 
without license If he admits the 
fact he is bound to show by way of justifi- 
cation that some positive law has justified 
or excused him. ... The case of search- 
ing for stolen goods crept into the law by 
imperceptible practice. No less a person 
than my Lord Coke denied its legality. . .. 
Observe, too, the caution with which the 
law proceeds in this singular case. There 
must be a full charge upon oath of a theft 
committed. The owner must swear that 
the goods are lodged in such a place. He 
must attend at the execution of the warrant 
to show them to the officer... . I wish 
some cases had been shown where the 
law forceth evidence out of the owner’s 
custody by process.’’ These decisions were 
handed down in the midst of the great 
struggle of the American colonists for con- 
stitutional liberty. They were welcomed 
and applauded perhaps more in America 
than in England itself. Every American 
statesman during the revolutionary and 
formative period of the nation was familiar 
with them and considered them as the true 
and ultimate expression of constitutional 
law. Arbitrary searches and seizures, in- 
deed, were in a large measure the proxi- 
mate cause of the American revolution. 
Prior to the rendering of the judgments 
referred to, James Otis in a fiery speech 
delivered in Boston in 1761 had pronounced 
the writs of assistance which were then 
being freely issued to revenue and other 
inferior officers as ‘‘the worst instruments 
of arbitrary power, the most destructive of 
English liberty and the fundamental prin- 
ciples of English law that ever were found 
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in an English law book,” since they placed 
“the liberty of every man in the hands of 
every petty official.” ‘‘ Then and there,” 
said John Adams, ‘‘then and there was the 
first scene of the first act of opposition 
to the arbitrary claims of Great Britain; 
then and there the child Independence was 
born.’”* The American colonists did not 
bother themselves with the consideration 
that they were technically speaking to a 
large extent a people of law-breakers, and 
that although the searches and seizures 
complained against were no doubt arbi- 
trary and without due process of law, the 
result was usually to bring to light viola- 
tions of the law and to secure contraband 
goods which had been smuggled in contra- 
vention thereof. They had come into an 
individualistic atmosphere, the atmosphere 
which always prevails upon the frontier 
and far from the centres of government; the 
atmosphere which is always to be found 
among a people who have left the comforts 
and refinements of the older communities 
and who have faced deprivations and hard- 
ships in order that they may acquire; which 
is generally to be found among those who, 
starting without rank or position, see before 
them by the means of acquisition the oppor- 
tunity for wealth and preferment. So too 
the laws were arbitrary and passed without 
the sanction of the governed. And the 
colonists therefore questioned not merely 
the right to search and seize but the validity 
of the very laws under which the searches 
and seizures were instituted. They were 
determined to vindicate their personal 
rights to property and to the acquisition 
thereof, and to prevent inquisitorial exer- 
cises of power of every kind. Their motives 
were personal. They were largely selfish. 
They emanated from a desire for personal 
liberty rather than from a desire for a na- 


1 Works of John Adams, vol. 2, Appendix A, 
PP. 523-525; Vol. 10, pp. 183, 233, 244, 256; 
Quincy’s Reports, pp. 469-482; Paxton’s Case, id. 
51-57; Boyd v. U. S. 116, U. S. 616. 





tional existence, for a comprehensive scheme 
of government or the welfare of the people 
or of the state as a whole. They were pecu- 
liarly anxious that the personal liberty 
which they believed to have been theirs 
as Englishmen should be preserved to them 
as American citizens, and it was for this 
purpose that the fourth amendment to the 
federal constitution was insisted upon and 
adopted. The amendment, however, did 
not prohibit all searches and _ seizures, 
merely those which were unreasonable. 
This was true of the English law as then 
formulated and was in accordance with the 
traditions of the past.!. The colonists hardly 
denied the right to search and seize but 
rather the right to arbitrarily and unreason- 
ably search and seize, and they demanded 
a voice in the making of the laws for the 
violation of which or for the enforcement of 
which the entries and seizures were made. 
They insisted upon some kind of due process 
of law, some inquiry, some!’ proof of a 
corpus delicti, as it were. The clause of 
the Magna Charta, indeed, to which they 
constantly made reference, did not forbid 
all entries upon private premises, but merely 
entries by an armed force and not by the 
law of the land. Nec super eum tbimus nisi 
per legem terrae, the words ran. The law 
of the land, due process of law, had long 
been considered to involve a day in court, 
a right to be heard, and the service of the 
process or the seizure by a proper judicial 
officer.? Although, therefore, the exigen- 
cies which made searches and seizures nec- 
essary at all forbade the giving to the person 
affected the right to a personal hearing in 
the first place in every instance, a prelimi- 
nary investigation or hearing of some kind, 


1 See opinion in the case of John Wilkes, 19 
Howell’s State Trials, 981, and Entick v. Carring- 
ton, 19 id. 1029. 

2 Reeves’ History of English Law, vol. 11, 
chap. 5; Dartmouth College v. Woodward, 4 
Wheat. 519; Mr. Justice Johnson in Bank of 
Columbia v. Okley, 4 Wheat. 235. 
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T 
and before a judicial officer was insisted 
upon by the common law and by the con- 
stitutions, both state and federal. Com- 
plaints were required to be sworn to and 
filed, and it was only after an examination of 
these that the warrants could issue.t The 
constitutions, however, did not require the 
issuance of search warrants in all cases. 
They rather guaranteed the continuance 
of the rights which were already existing 
ort which were presumed to exist, the right 
of the people to be secure in their persons, 
houses, papers, and effects against unreason- 
able searches and seizures, and the right 
to insist that in those cases where search 
warrants were required by the common 
law the same should not be issued except 
upon probable cause, supported by. vath 
or affirmation, and particularly describing 
the place to be searched, and the persons 
or things to be seized. The law as gener- 
ally understood was, that an entry could 
only be made by a judicial officer;? that in 
all cases a warrant’ was necessary,’ except 
where the purpose of the entry was for the 
arrest of a felon where the crime had been 
committed in the presence of the officer, 
or where an affray or breach of the peace 
was going on within the closed doors.‘ In 
no case could an entry be made for the pur- 
pose of arresting one thought guilty of a 
misdemeanor without a warrant,® nor even 
with a warrant (and even where the commis- 
sion of a felony was suspected) for the pur- 
pose of obtaining evidence or information.® 
In no case could a warrant be issued except 
upon probable cause supported by oath or 


1 See opinion of Lord Camden in Entick v. 
Carrington, 19 Howell’s State Trials, 1029; 4th 
Amend. to U. S. Const; 2 Hale, P. C. 142. 

2 2 Hale, P.C. 150; Cooley, Const. Lim., 7th. 
ed., 430. 

5 Black’s Const. Law, p. 501. 

* Black’s Const. Law, p. 501. 

5 McLennon v. Richardson, 15 Gray (Mass.) 
74- 

® Cooley, Const. Lim., 7th ed., 431. 





affirmation.! The probable cause had to 
be shown by affidavit based upon knowl- 
edge as to the facts therein contained. The 
uncertainty of probability was a conclusion 
to be deduced from the facts, rather than an 
uncertainty lying in the facts themselves.? 
The warrant could be not issued for the 
purpose of obtaining evidence of an intended 
crime, but only after lawful evidence of an 
offense actually committed.* In every case 
the officer was required to follow the strict 
letter of his warrant, and the burden was 
upon him to justify his acts if he departed 
from it. Protection from the arbitrary 
acts of administrative officers, and for the 
reasonable privacy of the citizen, were the 
main things sought for. It is even doubted 
by the earlier writers whether a search 
warrant could be issued in the night-time.5 


It is true that warrants could be issued for 


the seizure of contraband articles, or to 
abate known nuisances. They were author- 
ized, however, only where the existence of 
contraband articles were known; where the 
articles bore the relationship to the govern- 
ment that stolen goods did to the indi- 
vidual; where, as nuisances, they were, 
legally speaking, not property at all, or 
where their introduction, without the pay- 
ment of the duties prescribed, had forfeited 
them to the Crown, and the Crown in seizing 
them was merely seizing its own. Search 
warrants were not authorized for the pur- 
pose of prying around and of ascertaining 
whether contraband articles were concealed 
or not.’ 


1 Amend. U. S. Const. 
Carrington, 19 How. St. Mich., 1029. 


Art. IV; Entick v. 


2 Comm. v. Lottery Tickets, 5 Cush. 369. 

8 Cooley, Const. Lim. 7th ed., 431. 

* Cooley, Const. Lim. 7th ed. 434. 

5 2 Hale, P.C. 150. But see Comm. v. Hinds, 
145 Mass. 182, 13 N. E. 397; State v. Brennan’s 
Liquors, 25 Conn. 278. 

* Sandford v. Nichols, 13 Mass. 286; Hender- 
son’s Distilled Spirits, 14 Wall. 44. 

7 Tiedeman St.and Fed. Con. of Persons and 
Prop. § 158. F 
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This is an individualistic code. It is the 
code of the man who mistrusts centralized 
government, of the man who is no believer 
in a bureaucracy, of the man who desires 
to place obstacles in the way of govern- 
mental inspection and of governmental pa- 
ternalism, of the man who cherishes a love 
of privacy. It isin line with the high garden 
wall so characteristic of the English home, 
of the Calvinistic political ideal which up- 
held the individual, and which even in its 
political collectivism refused to go beyond 
the local industrial center or the local 
church organization. It does not say that 
no entry by force can be made until reason- 
able means have been adopted to enter 
peaceably, but that, except in certain cases, 
no entry can be made at all. Side by side 
with the growth of this rule, but based 
perhaps on more altruistic ideals, is the 
rule that no man shall be compelled to 
incriminate himself.t The history of the 
rule is ably set forth by Prof. Wigmore 
in his monumental work on “The Law of 
Evidence.”? It was never insisted upon 
in the common law courts until after the 
English revolution. A contrary practice 
prevailed in Massachusetts as late as the 
year 1685. ‘‘The privilege,’ to use the lan- 
guage of Prof. Wigmore, ‘‘creeping in thus 
by indirection, appears by no means to 
have been regarded as the constitutional 
landmark that our later legislation has made 
it. In the parliamentary remonstrances 
and petitions and declarations that preceded 
the expulsion of the Stuarts, it does not 
appear at all. Even by 1688, when the 
courts had for a decade ceased to question 
it, and at the revolution the fundamental 
victories of the past two generations’ 
struggle were ratified by William in the Bill 
of Rights, this doctrine is totally lacking. 
Whatever it was worth to the constitution- 
makers of 1789, it was not worth mention- 
ing to the constitution-menders of 1688. 


“ce 


1 Am’ts. U. S. Const. Art. 5. 
2 Wigmore on Ev., Vol. III, chap. 78. 





It is a little singular that the later body, 
who had themselves suffered nothing in 
this respect, and could herein aim merely 
to copy the lessons which their forefathers 
of a century ago had handed down as taught 
by their own experience, should have incor- 
porated a principle which those forefathers 
themselves, fresh from that experience, had 
never thought to register among the funda- 
imentals of just procedure.’’! 

The tendency of to-day, however, is de- 
cidedly towards coliectivism, both indus- 
trially and socially; and in accordance with 
this trend of movemeiit, we have by legis- 
lative enactinent authorized not merely the 
issuance of search warrants in numerous 
cases that could hardly have been contem. 
plated by the comtnon law, but in many 
instances searches and of the 
right of privacy without the formality of 
any warrant at all. Searches and seizures 
with warrants have been authorized for the 
purpose of searching for gambling instru. 
ments and devices, for counterfeiting tools, 
for lottery tickets, for intoxicating liquors 
supposed to be kept for sale in violation of 
the law, for obscene books and papers, for 


invasions 


dangerous explosives, for books and papers 
of a public character which have been 
taken from their proper custody, for females 
secreted in houses of ill fame, for children 
kept from their parents or guardians, for 
concealed weapons, for counterfeit money, 
and for forged bills and papers.? The valid- 
ity of these statutes has been generally 
upheld. In speaking of them, the Supreme 
Court of Iowa has said ‘that ‘‘no search 
warrant is unreasonable in the legal sense, 
when it is for a thing obnoxious to the law 
and of a person or place particularly de- 
scribed, and is issued on oath of probable 
cause.’’? And this statement is perhaps 
historically correct. The searching for 
smuggled goods would perhaps hardly have 


HD 


1 Wigmore on Ev., Vol. III, p. 3090. 
2 Cooley, Const. Lim., 7th ed. p. 432. 
3 Santo v. State, 2 Ia. 165, 63 Am. Decs. 487. 
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been complained of by the colonists if the 
same had been done by due process of law, 
and not arbitrarily and by others than ju- 
dicial officers. It was also, perhaps, the 
arbitrary and unjudicial method pursued 
in the Wilkes and Entick cases that 
was complained of rather than the entry 
itself... The contemporaneous construc- 
tion of the Federal Constitution would 
certainly lead to this conclusion, as the 
right to enter and seize goods smuggled in 
violation of the revenue laws and to seize 
contraband whisky has always been insisted 
upon. ‘Certain articles, while used for 
lawful purposes, may,” says the Supreme 
Court of Maine,* ‘‘be subject of forfeiture 
and destruction under proper statutory 
provision if their use is deemed pernicious 
to the best interest of the community. 
And when such articles are attempted to be 
used for unlawful purposes, or in an unlaw- 
ful manner, and the attempts are so con- 
cealed that ordinary, diligence fails to make 
such discovery as to enable the law to de- 


clare the forfeiture, the statutes authorizing 
searches and seizures have been held legiti- 


mate.” ‘‘The exercise of this power,” the 
court, however, goes on to say, “‘must be 
properly guarded, that abuses may be pre- 
vented and that a citizen shall not be de- 
prived of his property without having an 
accusation against him setting out the 
nature and charge thereof, and but by 
the judgment of his peers and the law of 
the land.” 

It will be noticed that in the cases men- 
tioned the things sought to be seized or the 
practices prevented are things and prac- 
tices which have shocked the moral sense 
of the community; they are things and 
practices against which the churches have 
fulminated, behind which there has been 
no great show of respectability, no leading 


1 Though Lord Camden intimated that the 
papers in question could in no case be seized even 
under a proper warrant. See opinion in cases. 


? Henderson’s Distilled Spirits, 14 Wall. 44. 
§ Gray v. Kimball, 42 Me. 299, 307. 





citizens, no manufacturers’ associations, 
no great accumulations of capital. So, too,” 
the things and practices have come in the 
main within the term ‘‘nuisance.”’ 

We have, however, as before suggested, 
in. addition to extending the scope of the 
search warrant, also by legislative enact- 
ment everywhere extended the exercise 
of inquisitorial power, and have every- 
where provided for entries and inspections 
without warrant and without legal formality. 
We, too, are now proceeding against things 
and practices which are mala prohtbita 
rather than mala in se, which are a violation 
of man’s duty toward man as a fellow and a 
brother and of his social obligations towards 
him rather than against things and prac- 
tices which are merelv violations of private 
property rights or which tend to breaches 
of the public peace. Everywhere, for in- 
stance, our statutes provide for the inspec- 
tion of factories, workshops, and muines, in 
order that the provisions of the law may 
be enforced which prohibit child labor and 
which require’ machinery to be guarded 
and the health and safety of the employee 
promoted. So, too, we have statutes pro- 
viding for the inspection of passenger ele- 
vators, of fire escapes, and of buildings 
generally; we have statutes which provide 
for the inspection of milk and cream and 
for the sampling and examination of all 
kinds of food. Ever and anon also legis- 
lative commissions are appointed with the 
power to inspect and to examine into the 
affairs of private as well as of public corpora- 
tions. 

Are such searches and seizures or entries 
or inspections constitutional? Do they 
infringe upon the guaranty that no man 
shall be compelled to incriminate himself 
upon the right of privacy? Is privacy in all 
instances an inalienable right? Such stat- 
utes certainly trench upon the old theory of 
property rights and do serious violence to 
the doctrine of Jaissez faire. Are they 
reasonable as that term is used in the consti- 
tution? Was that term used only to cover 
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those searches and seizures and entries and 
examinations which were known to the 
common law, and should all others be 
deemed unreasonable?! 

To justify these acts an insistence must 
be had upon an elastic construction of the 
constitution, and the premise must be 
adopted that although that instrument did 
not guarantee any rights or privileges 
which were not enjoyed at the time of its 
ratification it certainly did not guarantee 
that all uses of liberty and of property then 
indulged in should be perpetuated. It 
did not guarantee the existence for all time 
of the morality and the civic and social 
conscience then existing. The theory of 
Mr. Bryce must be adopted, when he said 
that ‘‘The American Constitution has 
necessarily changed as the nation has 


1 A statute, said the late Judge Cooley, after 
enumerating cases where search warrants were 
recognized by the common law, ‘“ which should 
permit the breaking and entering a man’s house, 
and an examination of books and papers with a 
view to discover the evidence of crime, might pos- 
sibly not be void on constitutional grounds in 
some other cases; but the power of the legislature 
to authorize a resort to this process is one which 
can properly be exercised only in extreme cases, 
and it is better oftentimes that crime should go 
unpunished than that the citizen should be liable 
to have his premises invaded, his desks broken 
open, his private books, letters, and papers ex- 
posed to prying curiosity, and to the misconstruc- 
tions of ignorant and suspicious persons, and all 
this under the direction of a mere ministerial 
officer, who brings with him such assistants as he 
pleases, and who will select them more often with 
reference to physical strength and courage than 
to their sensitive regard to the rights and feelings 
of others. To incline against the enactment 
of such laws is to incline to the side of safety. 
In principle they are objectionable; in the mode 
of execution they are necessarily odious; and 
they tend to invite abuse and to cover the com- 
mission of crime. We think it would generally 
be safe for the legislature to regard all those 
searches and seizures ‘unreasonable’ which have 
hitherto been unknown to the law, and on that 
account to abstain from authorizing them, leav- 
ing parties and the public to the accustomed 
remedies.”” Cooley, Const. Lim. (7th ed.) 432. 





changed, has changed in the spirit with 
which men regard it and therefore in its 
own spirit.””! An insistence must be made 
upon the fact that the Constitutions, state 
and national, merely prohibit unreasonable 
searches and seizures; that the ethics of 
the times have changed; that the state is 
becoming a protector as well as a lawgiver, 
a guardian as well as a policeman, and that 
the term ‘‘unreasonable”’ must be construed 
in this light. So, too, the premise must be 
conceded (and this is a premise far reaching, 
revolutionary in its logical results) that no 
man, no master, no owner of property has 
a natural or constitutional right to manage 
his business or his property as he pleases; 
that where human life and human health 
and the welfare of society as a whole, in 
which the individual, however humble, is an 
important element,? are concerned, the 
factory and the workshop, and the store 
and the mine are not castles, nor sacred, 
whether the home be or not; and that all 
businesses in which lives are risked or 
morals are affected, or social happiness 
and prosperity are at stake, or the welfare 


1 : Bryce, American Commonwealth, 389. 


?““Tt may not be improper to suggest in this con- 
nection, that although the prosecution in this case 
was against the employer of labor, who apparently 
under the statute is the only one liable, his defense 
is not so much that his right to contract has been 
infringed upon, but that the act works a peculiar 
hardship to his employees, whose right to labor as 
long as they please is alleged to be thereby violated. 
The argument would certainly come with better 
grace and greater cogency from the latter class. 
But the fact that both parties are of full age and 
competent to contract does not necessarily de- 
prive the state of the power to interfere where the 
parties do not stand upon an equality, or where 
the public health demands that one party to the 
contract shall be protected against himself. The 
state still retains an interest in his welfare, how- 
ever reckless he may be. The whole is no greater 
than the sum of all the parts, and when the indi- 
vidual health, safety, and welfare are sacrificed or 
neglected, the state must suffer.’ See opinion 
in the Eighth Hour case of Holden v. Hardy, 
169 U.S. 366, 395, 398. 
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of the state as a whole is involved, are to 
that extent affected with a public interest 
and fit subjects for governmental regula- 
tion, inspection, and control, and even of 
governmental entry when that entry is 
reasonable and reasonably necessary. This 
is a new theory of government for the in- 
dividualistic Englishman of the old school. 

It is a theory which comes to be accepted 
later in a frontier than in a well-settled com- 
munity. Pioneers are preéminently in- 
dividualists. He who lives upon the frontier 
can do’ much as he pleases; he comes but 
little in contact with his fellowmen; it is 
not difficult for him to so use his own that 
he injures not that of another, because he 
rarely comes in contact with that other, 
and he consequently acquires the habit of 
doing as he pleases. He naturally rebels 
and chafes when collectivism and its rules 
and limitations are thrust upon him. This 
is the reason why criminal prosecutions are 
proportionately so numerous in our western 
states during the formative period of their 
growth. It is the theory that the duty of 
the citizen does not merely involve the duty 
to support the state, to keep the king’s 
peace, and to refrain from acts which under 
the rude code of the past were deemed to 
involve moral turpitude, but in a large 
measure to be a gentleman, and to care for, 
protect, and diligently guard the health 
and welfare of others, of employees, of visi- 
tors, of customers, and of the public at large. 
It is a step in the direction of making the 
moral code of the New Testament the basis 
of the criminal law and of the law of the land. 

There can be no doubt that the American 
colonist, at the time of the revolution, was 
an intense believer in personal rights and 
personal liberty. The keynote, indeed, of 
all English revolutions up to that time had 
been individualism, and this idea was car- 
ried further in America than anywhere else. 
Everywhere in America was to be noted a 
militant individualism, not merely the revul- 
sion of a high-spirited people against the 
feudalism of the past and the assertion of 





arbitrary power by an alien parliament, or 
the refusal of the right of representation 
which that feudalism upheld. Not merely’ 
the individualism of the Calvinist, but the 
individualism of the frontier, of the self- 
supporting landed proprietor. The several 
states were jealous of their individual liberty 
and their respective citizens were equally 
jealous of their personal liberty. Up to 
and including the struggle in America the 
whole growth of the English revolution, in 
which the war in America was merely a 
chapter, was a story of individualism. The 
colonists in America were insisting upon the 
recognition of the same theories of consti- 
tutional government which Oliver Cromwell 
insisted upon in his struggle against Charles 
I, and to which the English people at a 
later period made William III subscribe. 
Neither the barons who met at Runny- 
mede, nor the Roundheads who fought at 
Naseby, nor the Puritans who landed at 
Plymouth Rock, nor even the American 
revolutionists themselves had any broad 
realization of the solidarity of mankind or 
of the doctrine of human rights which fired 
Lafayette and which so dignified the earlier 
stages of the French revolutiog. They 
wanted liberty, but they wanted it for 
themselves; they wanted freedom of wor- 
ship, but freedom of worship for themselves 
alone. The barons at Runnymede de- 
manded the privileges granted for the free- 
men of England alone, and at that time 
seventy-five per cent of the population were 
in the thralls of serfdom. The Puritans of 
the old and the newer England were almost 
as merciless in their persecutions of those 
who did not conform to their particular 
religious beliefs as were the Spanish inquisi- 
tors themselves. They rarely got beyond 
the idea of a small religious or industrial 
unit. The merchant classes of Liverpool, 
of Bristol, of Boston, and of Newport were 
perhaps more active in and reaped more 
plentiful harvests from the African slave 
trade than did the inhabitants of any other 
cities. The growth of a broad civic 
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conscience, of a generous altruism in the law 
of both England and America, was for a 
later day. This was an age when the forms 
of modern industry were but evolving, of 
the Ricardian and laissez faire schools of 
social and political thought; the era which 
antedated the English factory laws, an age 
of slavery and of bonded servants. Even 
half a century later those who protested 
against the iniquities of the English factory 
and mining systems were branded as anar- 
chists and as socialists. It was an age of 
personal as opposed to public rights, of a 
personal as opposed to a public conscience. 

In speaking of inspection laws Professor 
Freund, in his recent work on ‘Police 
Power”’ says, ‘“‘The power of inspection is 
exercised as an incident to regulation for 
the prevention of disease, accident, and 
fraud. It operates almost exclusively on 
buildings and machinery or other apparatus, 
and on articles exposed for sale. The power 
of inspection is distinguished from the 
power of search; the latter is exercised to 
look for property which is concealed, the 
former to look at property which is exposed 
to public view if offered for sale, and in 
nearly all cases accessible without violation 
of privacy. Hence, inspection does not 
require affidavit, probable cause or judicial 
warrant. The right to inspect may be re- 
served as a condition in granting a license.’’! 
These statements, except the last (and the 
truth of which will of course be everywhere 
conceded, provided that the business is 
such that it can be properly licensed) are 
made ex cathedra and without the citation 
of authority. They are undoubtedly true 
where no violation of privacy is involved; 
that is to say, where the goods are offered 
for sale from the public streets or in a public 
market. Whether they are true generally, 
however, is a serious question. It is one 
thing to say that certain goods shall not be 
sold without a license, and to provide that 
one of the conditions of the granting of 


1 Freund Police Power, 42. 





that license shall be the concession of the 
right of inspection. The right of inspection, 
too, may reasonably be conceded where the 
goods affected are offered for sale in a public 
street or in a public market. But where 
businesses are not licensed it is not so clear 
that goods offered for sale in privately 
owned stores or warehouses can be in- 
spected under statutory authority merely, 
and it is much less clear that a factory can 
be entered without the consent of the pro- 
prietor for the purpose of ascertaining the 
conduct of the same in relation to the goods 
manufactured, the proper guarding of the 
machinery used therein, the nature of the 
employees, and the precautions used for 
their comfort and safety. A store may 
possibly be deemed a public place, though 
even this may be seriously doubted. But 
is a factory ora mine? Are not the factory 
and the mine, and perhaps the unlicensed 
store, as essentially private places, castles, 
as were the homes of the past? When 
manufacturing was carried on almost ex- 
clusively within the home, as was the case 
of the clothing industry at the time of the 
revolution, the right to enter without a 
a warrant would certainly have never been 
conceded, nor with a warrant, unless all 
the constitutional provisions as to descrip- 
tion, oath, etc., had been complied with. 
This Professor Freund concedes, for in con- 
tinuing the discussion he says: ‘‘The con- 
stitutional aspect of inspection is, however, 
different where it extends to interior ar- 
rangements of private houses or personal 
property kept therein in private custody. 
It appears that health officers often claim 
the right to enter private houses to inspect 
sanitary arrangements in some cases by 
express legal authority. So in Chicago the 
health commissioner is given the power to 
inspect the plumbing and other sanitary 
arrangements in all houses, while the power 
of the commissioner of buildings to enter 
buildings to verify the compliance with the 
building regulations does not extend to 
houses used as residences for one or two 
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families or for less than twenty-five per- 
sons. This power does not seem to have 
been affirmed or denied by judicial decision, 
but on principle it would seem that admin- 
istrative officers cannot be vested with gen- 
eral powers to enter private premises at any 
time, except to abate actually existing public 
nuisances, and that every such inspection 
against the will of the owner should be based 
on judicial authority complying with the 
constitutional requirements with regard to 
searches. The English law requires in case 
of refusal of admission an order of a justice 
after reasonable notice of the person having 
custody of the houses to be inspected. 
Massachusetts likewise in such cases re- 
quires a warrant but does not provide for 
notice, but the English act gives a general 
power of entry in cases of epidemic disease.’’? 
Professor Freund, however, leaves unan- 
swered, not merely the question of the fac- 
tory and the workshop and the store, but 
of the home factory, or workshop. What, 
for instance, it may be asked, would be the 
law in the case of the home finisher, of the 
garment worker, of the sweatshop? For 


in the state of New York, at any rate, the 


case of In re Jacobs? has made it practically 
impossible to abolish the home sweatshop. 
Does the fact that the manufacturing is 
done in the home preclude the right of in- 
spection except by search warrant, and 
surrounded by all the safeguards provided 
by the constitution in the case of search 
warrants, and is the unlicensed factory a 
private premise. Is the factory a castle 
as well as the home? Does it come within 
the concept of Lord Chatham when he elo- 
quently remarked that, “The poorest man 
may in his cottage bid defiance to all the 
forces of the Crown. It may be frail; its 
roof may shake; the wind may blow through 
it, the storm may enter, but the King of 
England may not enter; all his force dares 
not cross the threshold of the ruined tene- 
ment.” 
1 Freund Police Power, 42, 43. 
2 98 N. Y. 98. 





There are few, if any, adjudicated cases 
upon the subject. The only one which the’ 
writer has been able to discover is the Michi- 
gan case of People v. Dow.! In it the larger 
and fundamental question as to whether the 
right of inspection could be insisted upon at 
all was not raised. The only question pre- 
sented or discussed was, ‘‘Whether the 
factory inspector or his deputy has the 
right at all reasonable times to enter at any 
door or entrance that is open and through 
which access may be gained to the machin- 
ery in any factory, that the duties of the 
inspector or his deputy, as set forth in the 
statute under which the warrant in this case 
is issued, may call him, or whether the fac- 
tory inspector or his deputy be compelled 
to enter such factory through such opening 
or door as the proprietor or person in 
charge may see fit to designate.’”’? ‘‘We 
have,’”’ the court in its opinion says, ‘‘no 
hesitancy in answering this question, and 
affirming that it is the duty of the factory 
inspector to observe the reasonable regula- 
tions of the proprietor. The authority 
conferred by this statute is extraordinary 
and the regard to the rights of others would 
suggest to the officers that the authority be 
exercised in such a way as to avoid collision 
with the owner or occupant if possible.” 

‘““The case would have been quite differ- 
ent if the refusal had been captious, or 
if the door through which the inspector 
had been directed would not have afforded 
him full access to all parts of the factory 
which he desired to inspect. The provisions 
of the law are wise and salutory and we 
would by no means be disposed to place such 
a construction on the statute as would be 
calculated to unnecessarily hamper officers 
in the discharge of their duty; but on the 
other hand, the power to enter upon private 
premises for the purpose of inspecting prop- 
erty is a delicate power and should be ex- 
ercised with great caution. We think the 


1 76N. W. 89 (Mich.). 
? See opinion in People v. Dow, supra. 
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evidence in this case did not warrant a con- 
viction.”” 

The ruling of this case undoubtedlv 
seriously neutralizes the value of many; if 
not all, inspection laws, as in most instances 
violations of the law can easily be con- 
cealed if only a short time for concealment is 
given, and especially if the officer can be 
directed through outlying parts of the fac- 
tory before being conducted to the place 
which he really desires to inspect. The 
writer while seeking to enforce the child 
labor law of Illinois had repeatedly re- 
ported to him cases where children under 
the statutory age had been found concealed 
in closets and on the roofs of the factories 
which the inspectors had visited, and numer- 
ous cases where dangerous machinery had 
been removed or covered. The holding, 
nevertheless, is in accord with the spirit of 
the law. We must bear in mind that our 
factories and workshops are not, as a rule, 
licensed, and that there is therefore no con- 
dition of inspection imposed upon them as 
a consideration for such license. The in- 
spections, however salutary, are, we must 
confess, in the main merely for the purpose 
of obtaining evidence. They are not to 
abate nuisances already known to exist. 
They are not to recover stolen property nor 
property known to be held in violation of 
the law, nor to prevent batteries or affrays 
known to be in process, nor to arrest crim- 
inals. They are rather to detect violations 
of the law — to spy out the land. Before, 
therefore, the right to inspect such un- 
licensed premises can be insisted on at all, 
and even in many instances before the 
right to exact a license at all, the premise 
must be laid down and accepted, that the 
businesses are businesses public in their 
nature and affected with a public interest; 
that the factory and the workshop and the 
store and the mine are not castles. 

Personally and at the risk of being 
branded as a socialist, the writer believes 
that such a position should be taken once 
and for all. He believes that under our 





complex civilization no man can truthfully 
say that his business is his own and his own 
alone, and that the public has no concern 
in it. This was the position taken by the 
late Mr. George M. Pullman when asked by 
a citizens’ committee in Chicago to arbi- 
trate the controversy with his employees 
which led to the Debs strike. He main- 
tained that he was competent to and had 
the right to manage his own affairs. And 
vet an investigation showed that it cost 
the public almost three times as much to 
police the property of Mr. Pullman and to 
protect it as was obtained from the com- 
pany in taxes even in times of industrial 
quiet. It is too well known that the con- 
troversy resulted in what closely approxi- 
mated a civil war. The most effective 
weapons that Mr. Pullman relied upon was 
his ability to compel the railroads to live 
up to the contracts which they had made 
with him for the hauling of his cars. It 
was because the strikers sought to compel 
the violation of these contracts that the 
Debs strike was unlawful,! and it was be- 
cause the railroads dared not break these 
contracts that they in turn resisted the 
strikers. But if it had not been for the 
courts which stood ready to enforce these 
contracts, if it had not been for the strong 
right arms and bayonets of the public 
which are behind the mandates of the 
courts, and without which the mandates 
of the courts would be nullities, these con- 
tracts would have had no effect. No man 
in America can say that he is independent 
of the law, or independent of the courts, and 
that the public has no concern with his 
private business, as long as he depends 
upon the public to enforce his rights and to 
enforce his contracts. Thechange of front, 
indeed, which has recently taken place in 
the decisions of the Supreme Courts of Ten- 
nessee and of West Virginia? and which has 


1 See opinion in People v. Dow, supra. 

2 State v. Peel Splint Coal Co., 36 W. Va. 802 
17 L. R. A. 385, 15 S. E. 1000; Harbison v. Knox- 
ville Iron Co., 103 Tenn. 421, 56 L. R. A. 316, 53 
S. W. 955. , 
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been sustained by the Supreme Court of the 
United States’ is noticeable and full of 
significance. In these states the courts, 
after having for many years steadily re- 
fused to allow the legislatures to interfere 
between employer and employee in the con- 
troversies in the mining districts arising 
out of the contracts of employment, regard- 
ing the method of the payment of wages, 
the weighing of the coal by which the wages 
should be determined, and the payment of 
the employees in orders on company or 
truck stores, on the ground that these 
matters were matters of private and not of 
public concern, suddenly announced a new 
doctrine of legislative concern and jurisdic- 
tion. They took the position that the em- 
ployer was a necessary unit in the body 
politic, that the public was vitally con- 
cerned in his welfare, in protecting him from 
fraud, and in giving to him an equality as a 
contracting party. They also announced 
the rule, and emphasized it especially in 
the case of corporations, that wherever the 
conduct of private industries resulted in 
bloodshed and disorder, breaches of the 
peace or inconvenience to the public, the 
state had the right to regulate the same, 
and to that extent to interfere with individ- 
ual liberty and the private right of property 
and of contract. They have thus paved 
the way for a body of law which shall look 
rather to the protection of society than that 
of the individual; to the interest of society 
rather than to those of vested rights; to 
the strengthening of the weak rather than 
to the entrenchment of the strong, and em- 
phatically reiterated and applied to modern 
times the maxim that the public welfare 
is in truth the highest law. They have 
emphasized the obligation which all owe to 
the community as a whole. They have 
dealt a crushing blow to that conception of 
individual liberty which comes within the 


1 Knoxville Iron Co. v. Harbison, 183 U. S. 13, 
22 Sup. Ct. Rep. 1; Dayton Coal & Iron Co. v. 
Barton, 183 U. S. 23, 22 Sup. Ct. Rep. 5; Holden 
v. Gardy, 169 U. S. 366, 18 Sup. Ct. Rep. 383. 





definition of the orator of Shays’s rebellion 
when he said: ‘‘My boys, you are going 
to fight for liberty. If you wish to know 
what liberty is, I will tell you. It is for 
every man to do what he pleases, to make 
other folks do as you please to have them, 
and to keep folks from serving the devil.’’! 

Whatever rule of conduct may ultimately 
be decided upon, whether it be that of the 
collectivist or that of the individualist, the 
same should be definitely settled and rigidly 
adhered to. The existence or nonexistence 
of the right of privacy should not be left, 
as it is now so often, to the whim of the 
police and to the waves of popular excite- 
ment or be dependent on the financial or 
political power of the parties sought to be 
interfered with. There has been but little 
litigation on these subjects, because in the 
past search warrants have not in America, 
nor has the power of summary arrest or the 
sweatbox process, or arbitrary entrance 
upon property, interfered with what we 
deem legitimate business interests, with 
the owners of property generally, nor with 
the influential members of the community. 
The power has been used against things 
which have been mala in se rather than 
mala prohibita, against practices tainted 
with immorality as the term is generally 
used and which the clergy have condemned; 
they have generally been used for the con- 
fusion of common gamblers, of thieves, and 
of other vulgar fellows. The public, for 
instance, has little concern with whether 
the tramp or the prostitute has the advan- 
tage of due process of law. The power of 
entry, of inspection, and in a large measure 
of self-incrimination, is now being used, 
however, on broader lines and to enforce 
broader ideals. Our statutes interfere no 
longer with the outcasts of society alone, 
but with the so-called respectable classes of 
our citizens. Their provisions interfere 
with the right of employment, of managing 


1 Woodrow Wilson, Hist. Am. People, Vol. III, 
58. 
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legitimate businesses as the owners desire. 
And as is so often charged, it is no doubt 
true that the inspections prescribed by 
statute and by municipal ordinances are so 
numerous that in many instances they are 
a burden even to the conscientious and law 
abiding. They, too, as a rule are enforced 
by ignorant officials." Most of us would 
perhaps agree with the statement made by 
the Supreme Court of Iowa, that ‘“‘no search 
warrant is unreasonable in the legal sense 
when it is for a thing obnoxious to the law 
and of a person and place particularly de- 
scribed and is issued on oath of probable 
cause,’’? when such warrants are issued for 
the seizure of liquor illegally kept, or of 
contraband articles, but when they are 


directed for the furtherance of laws which 
regulate the conduct of our own private 
businesses which we have before deemed to 
have been our own concern and our own 
concern alone, and to detect illegal practices 
rather than to destroy illegal things, many 
We at any rate insist that 


of us demur. 
there shall be no irresponsible bureaucra- 
cies and that the entrances shall not be made 
at random or unreasonably, nor shall we 
be at all times subject to the duty of sub- 
mitting to exaininations. In all cases, 
therefore, a strict color of law should be pres- 
ent and the limitations of the right should 
be clearly defined. The searclies and in- 
vestigations should be reasonable; they 
should be reasonable though by that very 
reasonableness numerous violations of the 
laws would remain undetected. 

Even a slight acquaintance with the his- 
tory of the administration, or rather mal- 
administration, of the law in our large cities 
will show that the most anarchistic and 
lawless of all Americans are the American 
police and in a large measure the American 
police justices; that is to say, if the overrid- 
ing of the established ruies of law constitutes 


1 See quotation from Judge Cooley in note 2g, 
ante. 
? See opinion Santo v. State, 2 Ia. 165. 





anarchy. Especially is this the case in the 
foreign quarters of our cities where the de- 
fendants are unable to use the English 
language and are unacquainted with the 
rights which the English law has given to 
them, and are usually too poor to employ 
competent counsel. Our police too often 
enter and seize and arbitrarily arrest and 
apply the sweatbox system merely because 
the offender has no public sentiment behind 
him. In doing so, however, they endanger 
all respect for the law. There is, indeed, no 
doubt in the mind of the writer that the 
anarchy of the Haymarket riot in Chicago 
was the indirect if not the direct result of a 
long period of anarchy on the part of the 
Chicago police and Chicago police justices 
which led to a wide-spread disrespect for the 
law and for its officers. Even if the right to 
enter for the purpose of obtaining evidence 
and to prevent the commission of offenses, 
and to see that the laws are enforced 
must be conceded in order to protect the 
public under our complicated industrial 
system, let us at any rate have some due 
process of law. The writer himself has 
often viewed the spasms of police activity 
which have taken place in Chicago with 
a feeling of fear rather than of satisfac- 
tion. In the place of a steady and per- 
sistent enforcement of the law, without fear 
and without favor, there has for many years 
been in that city an open toleration of, if 
not connivance with, the lawbreaker, or at 
any rate with so many lawbreakers or 
classes of lawbreakers that other classes 
have come to the conclusion that there is 
no intention to enforce any law. When- 
ever public attention, however, has been 
called to any evil, the police have felt it 
incumbent upon them to make a show of 
diligence by wholesale arrests, often with- 
out warrants or evidence or authority, and 
by breaking and entering places without 
evidence which they themselves have toler- 
ated with evidence and often patronized 
for many years. In all these matters they 
have too often gone beyond the law and the 
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consequence has been that the law has come 
to be in ill repute. The public, and espe- 
cially the foreign element thereof, has come 
to look upon the police power as an arbitrary 
power exercised as the result of prejudice 
and not of right or good government. The 
violence and lawlessness of the means used 
have emphasized and encouraged violence 
and lawlessness. In the famous cainpaign, 
for instance, which was waged in Chicago 
some years since by Miss Jane Addams, of 
the Hull House, against the political boss, 
John Powers, three policemen stood by and 
saw a political supporter of the party of 
Miss Addams assaulted by a mob of Italians 
and driven from the polling place, and in- 
stead of arresting the assailants searched 
the victim to see if he carried concealed 
weapons upon his person. At the time of 
the assassination of President McKinley, 
Miss Emma Goldman, who was believed to 
have incited the deed, eluded the vigilance 
of the police for nearly three weeks; a show 
of diligence, however, appeared necessary, 
and to make such a showing every one 
who bore the name of anarchist, whether a 
scientific anarchist, a terrorist, or a social- 
ist; whether a follower of the non-resistent 
Tolstoi or of the terrorist, bomb-throwing 
Nicolai Russakoff, and whether man, woman, 
or child, was arrested without warrant, 
without the filing of a complaint, and was 
denied the right of giving bail or of consult- 
ing counsel. The evil was not righted until 
Miss Jane Addams, of the Hull House, her- 
self a quaker non-resistent, called attention 
to the fact that among those arrested was 
a voung girl who had not passed the doll 
period, and that the surest way to encour- 
age and promote anarchy was for the 
authorities themselves to brush aside the 
law and themselves to become anarchists. 
We should bear in mind the fact that the 
Nihilist in Russia was originally with but 





few exceptions a theorist and a non-resist- 
ent; that he only became a terrorist and 
only began to resort to the bomb after the 
Russian government had itself become 
anarchistic, and after some fifty of his num- 
ber who had been tried and acquitted by the 
courts had been arbitrarily exiled. Often 
the mob itself becomes politically powerful 
and the means which have been used to 
suppress it may in turn be used by it for 
the destruction of property and of property 
rights. The ruling classes of Russia gave 
to the Russian people their first lessons in 
lawlessness. They are to-day reaping in a 
large measure that which they have sown. 

Obedience to and reverence for the law 
does not come from many arrests. It comes 
from its ethical nature, from its reasonable- 
ness, from the unswerving justice and even- 
ness of its enforcement, from the knowledge 
by the people of what it is and their belief 
in its righteousness. The manufacturers 
of Illinois, for instance, first banded together 
and formed an association for the purpose of 
opposing the child labor law of that state. 
When, however, they investigated the law 
and became satisfied that it was to be en- 
forced without fear and without prejudice 
they ceased their resistance and gave to it 
their approval. 

In the same way it is believed that hu- 
manity in the factory, in the mine, and in the 
workshop, and honesty in business, will 
come, in the main, not from many statutory 
enactments and burdensome regulations, 
but from the awakening of a broader civic 
conscience, and above all an insistence upon 
that measure of individual liberty under the 
law which shall make employer and employee 
as equal in strength as possible and equal 
partners in the industrial effort to create 
wealth and social prosperity. 


GRAND Forks, No. Dakx., April, 1906. 
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AN OLD FASHIONED LAW OFFICE 


“By Georce CARLING 


ROBABLY, among all the tenacious 
adherence to custom and precedent in 
the business methods of Great Britain, 
which are fast relegating that nation to a 
second place in the commercialism of the 
world, the cobwebs cling more jealously to 
the habits of lawyers and the practice of 
law than to any other business or profession. 
Scarcely two decades have passed since I 
was an office boy, or junior, for a law firm in 
London. I say “law firm” advisedly, for 
although there was but one member still 
living, the old firm name, “Pierce, Boul- 
ton and Fielding,’’ remained in _ spraw!- 
ing letters across the heavy oak, outer door. 
The senior partner had been dead for forty 
years — the junior partner, twelve years. 

The surviving partner, Mr. Boulton, a 
gentleman of the old school, was tall and 
of imposing appearance. With unbending 
dignity and unfailing courtesy he charmed 
and awed all with whom he came in contact. 
Of the most scrupulous honor himself, his 
detestation of “‘shyster’”’ lawyers was as 
strong and as strongly expressed as of the 
meanest criminal. 

The business of the firm was not exten- 
sive, but was of the highest grade. The cli- 
ents were almost entirely members of the 
nobility, or of great county families. The 
business was confined to conveyancing, 
the making of wills, the private adiustment 
of grievous family difficulties, the locking of 
skeletons in closets, the dreary guidance of 
interminable chancery suits, with now and 
then the lighter human touch of marriage 
settlements or guardianship adjustments. 
No collecting of debts nor prosecuting of 
criminals was ever permitted to mingle with 
the dust-laden secrets of land and title. 
Such cases weré invariably handed over to 
a newer and less fastidious generation of 
solicitors. 

Down one side of the outer office were the 
clerks’ desks, built of massive oak, black as 





ebony and carved with many initials of 
former generations of clerks. These desks 
were in pairs, the occupants facing each 
other, and each pair was surrounded by 
a paneled partition six feet in height, 
with a narrow door for each clerk. Inside 
this enclosure, in contented seclusion, they 
passed no little portion of their time in play- 
ing cards and making bets on the races. 
There were four of these men, the chief 
clerk occupying an exclusive pen, although 
he by no means confined himself to it, but 
frequently joined in a quiet, friendly game 
with the others, or threw his shilling or 
half crown into a pool on the “Derby” or 
the *‘Oaks.”’ 

If the ‘‘Governor,” as Mr. Boulton with- 
out any meaning of disrespect was called, 
emerged from his private office, which he 
very rarely did, or a client pulled open the 
heavy door, which was about as rare an 
occurrence, a square yard of parchment, 
covered with legal phraseology, and with 
the words, ‘“‘Tu1s INDENTURE WITNESs- 
ETH,” written in bold, old English letters 
across the upper left-hand corner, would be 
quickly pulled over the cards, and the talk 
in the ancient room as suddenly shifted to 
‘‘Escheats and demesnes, entails and en- 
cumbrances.” 

In the corner of the room, by the chief 
clerk’s pen, stood a tall marble pedestal 
surmounted by a discolored bust of Black- 
stone, upon which Mr. Robbins invariably 
deposited his silk hat. To me it was one of 
the mysteries of this weird office that the 
Governor would permit this sacrilege of the 
eminent jurist’s bust. It was in plain 
sight, but he never appeared to notice it. 
Robbins said that it had been used as a 
hat-rack for many years, and expressed 
the opinion that the Governor would be 
displeased if the old-time procedure were 
discontinued. 

Along the other side of the room was a 
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rack extending to the ceiling, on which 
rested heavy tin boxes, securely padlocked, 
containing documents relating to estates 
or great law suits. Each had painted on 
it in big black letters, many of which were 
nearly obliterated by time, the name of the 
client or suit. One was there with “‘Grid- 
son v. Gridson,’’ faintly decipherable on it. 
It contained the dusty records of a standing 
chancery suit commenced over forty years 
previously and not yet decided. 

Every day on my way to and from the 
office I passed a row of four-story brick 
dwellings, sixteen in the row, uninhabited, 
with crumbling shutters at the lower 
windows, and not a pane of glass within 
reach of a rock left in the upper sashes. 
Dismal, gloomy, rat-infested, specter- 
haunted things! They were the bone of 
contention in Gridson v. Gridson. 

Another box contained the verbose and 
technical reports, made a half century before 
by legal agents in Russia, concerning the 
missing heir to one of the noblest titles of 
England. They had led to no discovery, 
the title became extinct, and with the 
heir has long since been forgotten. 

The office was in New Square, leading out 
from Lincoln’s Inn Fields. Around the 
small green enclosure were ranged dingy, 
three-story brick buildings, not one of which 
was less than a century old. It was 
‘‘New”’ Square, however, compared with 
the ‘Fields.’ There buildings boasting 
three or four hundred years were the rule. 
Every one of these buildings, both in the 
Square and the Fields, was comprised 
solely of law offices. Many had been kept 
in good repair and equipped with modern 
furnishings and fittings. Others more con- 
servative had known nothing for years, 
save the broom and the duster. Probably 
among them all none had been left so long 
undisturbed as ours. Mr. Robbins once 
related that when he was first engaged (thirty 
years before) the chief clerk told him that 
no repairs, changes, nor painting had been 
done in our rooms for over twenty years! 





The sweeping and cleaning in all of these 
offices was performed by charwomen, 
always old and often decrepit, who came 
in the early morning and crept away be- 
fore the first clerk arrived. There was a 
legend current in our office, that our char- 
woman was over a hundred years old when 
“Old Pierce” (the term is not mine) died. 
Anyway, her name could be traced back on 
the disbursement books for many years. 
At the time I was in the office she had not 
been seen by any eye connected with the 
firm for over six years. Her wages, to- 
gether with money to defray her little 
scrawled bill for soap, brushes, or candles, 
was left every Saturday on the mantel, under 
an old metal clock which had not ticked for 
generations. 

One morning I went to the office at eight 
o’clock. Our regular time was ten, but I 
had got behind with some work which was 
needed. Then, and then only during my 
four years’ service, I saw our charwoman. 
To my intense surprise I saw, instead of an 
aged, feeble old woman, a young and rather 
pretty girl of eighteen. She seemed much 
embarrassed, as indeed I was myself, being 
considerably younger than she, but after a 
few sheepish remarks, between long inter- 
vals of silence, she stammeringly asked me 
to say nothing of having seen her there. 
I did not promise, being thoroughly satu- 
rated with the importance of everything 
connected with our office, so a day or two 
later I told Mr. Robbins. He questioned 
me closely and seriously, and within a week 
he had himself investigated the matter 
The girl, with two younger sisters, had 
been left destitute orphans, and were cared 
for by their grandmother, our aged char- 
woman, whose sole support was the trifling 
pittance she found each week under the 
clock. Three years before the old woman 
had died, and upon this fifteen year old 
girl had devolved the care of the little ones. 
She had continued her grandmother’s clean- 
ing-up job, fearing every day that the change 
would be discovered and her little income 
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cut off. She cried bitterly when Robbins 
questioned her, and begged to be allowed 
to continue. The Governor sent for her, 
and during the interview sent me out to get 
a five-pound note changed. Later in the 
day he directed Robbins to make a substan- 
tial increase in the girl’s wages. Guiltily 
feeling that I had been the cause of the girl’s 
‘distress, I could have worshipped the grand 
old man for the happy outcome of it all. 

There were absolutely no conveniences in 
these buildings, either modern or medieval. 
In most of them not even a water pipe 
could be found. In a court-way leading 
off one side of the square was a small, one- 
story building containing lavatories and 
other conveniences for the general use of all 
the lawyers and their clerks. Water for 
drinking, and perhaps a hand basin, was 
obtained from a pump in the square, it 
being the duty of the charwoman to fill a 
couple of big pitchers there every morning. 
Gas was not used, wax candles being sub- 
stituted. One small fireplace only was 
supposed to furnish heat for our office, a 
room about forty feet by twenty! My 
pen was at the extreme end of the room, 
and I shivered with cold continually from 
October until April. My strenuous efforts 
to keep a roaring fire in that grate met with 
many a “call down” from Robbins, who 
was scorched close by. 

Of appliances which were then considered 
absolute necessities in commercial offices 
we had none, not even a copying-press. 
All letters were copied by hand into a big 
green sheepskin-covered book. How I 
hated that book! It was one of my duties 
to copy those letters. 

Robbins once ventured to suggest a 
copying-press to the Governor. We heard 


thunderous growlings in the sanctum, and 
when Robbins emerged his face was slightly 
flushed. He did not say what had hap- 
pened, but simply told us that no press would 
be permitted. 

I do not desire to give the impression that 
any feeling of economy prompted this 





poverty of appliances. It was not so. It 
was the ultraconservatism of a very old, 
generous, and high-minded gentleman, who 
had spent over half a century under the 
conditions I have described. The intro- 
duction of telephone or typewriter in his 
office would have been, I think, as serious 
to him as an attack on the British Constitu- 
tion. I have no doubt he would have viewed 
it in the same light. 

His dealings with tradesmen were char- 
acterized by the same disposition. Our 
stationery supplies came in as ordered, al- 
ways from the same dealer, and without 
any attempt to compare prices with others. 
No invoices accompanied the deliveries. 
Once a year the bill came in, and without 
any scrutiny as to quantity or prices a check 
was drawn for the total. Mr. Boulton 
would as soon have thought of keeping his 
head covered in the presence of a lady as of 
scrutinizing the bill of a tradesman with 


‘whom he had dealt for forty or fifty years. 


I have mentioned that our office force 
consisted of the chief and four clerks. 
These were a chancery clerk, conveyancing 
clerk, outdoor man, and copying clerk. I 
was the office boy, commonly called ‘‘The 
Infant.” 

At no time was there sufficient work to 
keep these men busy. At no time was there 
more work than would have sufficed for two 
hustling men; but the traditions of the 
office called for five men, there had been 
five men employed in the days of old Mr. 
Pierce, and no doubt Mr. Boulton would 
have thought that the institutions of the 
nation were crumbling did his chancery 
clerk undertake any outdoor work, or the 
conveyancing clerk engross his own verbose 
compositions. 

In addition to this regular force there 
were two articled clerks, scions of wealthy 
county families. Stated in language which 
they would have described as “beastly bad 
form,’’ they were ‘‘apprenticed for five. 
years to learn law business.” 

A premium of two hundred guineas (some- 
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thing over one thousand dollars) had been 
paid by the parents of each of these young 
fellows for the privilege of reading law in 
this most reputable of offices. Their studies, 
however, seemed to be almost entirely con- 
fined to wine, women, and horses. Now 
and then the governor would question them 
on what books they were reading, and would 
recommend their following up certain cases, 
and as the examinations approached they 
would make some attempt to “cram.” 

One of these men, Sutcliffe, of Cornish 
descent, had studied for the Church, his 
family having a fine living at their disposal, 
but some escapades of his had carried him 
even beyond the pale of a sporting parson 
and he was transferred to the law. Often 
would he come over to my desk and give me 
advice. His precepts were excellent, his 
language fearful. He would garnish the 
noblest sentiments with the lowest pro- 
fanity, his eyes twinkling with amusement 
the while at my horror of it. He called it 
“winding up the infant.” 

When the long vacation came, that ten 
weeks’ stretch when the courts were closed 
and judges and counsellors had gone to 
seaside and mountain, there was little 
to do in the office. There were many days 
when not a pen was dipped in the ink. 

The Governor was touring Europe or 
perhaps yachting with some wealthy client. 
The clerks would assemble in a back room 
playing cards, smoking, and discussing 
sporting events during the entire day, keep- 
ing me fairly busy getting a big pitcher 
filled with ‘‘double stout,’ or ‘‘Bass.”’ 
Many were the pennies which came my way 
in those days, and that they were not always 
ill spent can be proven by several treasured 
books in my little library, with the dates 
of purchases corresponding to those long 
vacations. I was an insatiable reader, 
devouring good or bad it as came my way. 





On one occasion Sutcliffe came to my desk, 
looked at the book I was intent upon, 
voiced his disapproval of it, and mentioned 
others which were “‘ worth while.”” When he 
had finished I could have — given the liter- 
ary ability — written an exhaustive treatise 
on ‘‘Cornish Oaths, Ancient and Modern.’’ 

‘Did you buy this trash?’’ he asked. 

I nodded. He glanced at the gaudy 
paper cover and noted the price — three- 
pence. Then he pulled a silver sixpence 
from his pocket, threw it on the desk, and 
walked off with my book, and read it him- 
self! 

Three years ago I met Luke Collett, one 
time assistant to a stationer in Chancery 
Lane, and with whom I had been on inti- 
mate terms. He came to the states a few 
years later than myself, and when I met 
him he had just returned from a visit to his 
old home. He had walked through the 
Square and the Fields, and found but little 
change. The old pump was there, with a 
new generation of office boys filling pitchers. 
He called at the old office and noted a new 
sign on the door. It now read, Pierce, 
Boulton, Fielding and Robbins. The chief 
clerk had been taken into partnership. In- 
side there were few changes. Mr. Boulton 
had gone to the court of last resort. Mr. 
Robbins had expanded in girth and dignity, 
and of the old clerks two were still discus- 
sing the races behind the high partitions. 
In the well-known corner on its rack 
slumbered the record box of Gridson v. 
Gridson. They were expecting the case to 
be called at the next term or the term after. 
The little charwoman had married, and the 
boys had chipped in for a suitable wedding 
gift. A “new” old charwoman was sweep- 
ing out the dust and cobwebs within her 
reach; beyond it fresh accumulations were 
adding to those of a century. 


Lynn, Mass., April, 1906. 
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LIMITATIONS UNDER WHICH A PUBLIC SERVICE COM- 
PANY MUST CONDUCT AN INDEPENDENT BUSINESS 


By Bruce WYMAN 


I 


EW conditions seem to us often to 

create new laws, however much we 
may be told that nothing more is being 
done than the application of existing rules 
to present circumstances. In the case of 
the public service companies the increase 
in their power has led to such development 
in the law for their regulation that it is 
difficult to believe that this law is no more 
than a necessary deduction from established 
principles. We have been so used to the 
many liberties permitted those who carry 
on a private business, that it has not been 
seen how fundamentally different are the 
limitations upon public calling. Those who 
conduct a private business may adopt such 
policies as will produce the greatest profits; 
but those who profess a public employment 
must not do anything inconsistent with their 
public duty. This difference is seen in the 
very statement of the modern problem 
which is proposed for discussion in the title 
of this article— The Limitations under 
which a Public Service Company must 
Conduct an Independent Business. 

For surely those who are engaged in 
private business may conduct another busi- 
ness if they please; and plainly they may put 
in force policies to foster that business, many 
of which it is certain a person carrying on a 
public business may not employ, if indeed 
he will be allowed to carry on such a col- 
lateral business at all. And this last doubt 
arises because it is feared by many people, 
who are examining into the dangers affect- 
ing modern commerce from these new con- 
ditions, that unless those in common calling 
are held to the strictest accountability in 
the performance of their public duties the 
competitive system with its market open to 
all is in the gravest peril. And the situa- 
tion would become intolerable if those who 





control the destinies of trade through their 
ownership of the public utilities should be 
permitted to concentrate in their own 
hands the principal private businesses, 
which they might not inconceivably do if 
they were permitted to enter into general 
business and make use of their superior 
position to crush their competitors. 

The open recognition of this law limiting 
the rights of one engaged in a public employ- 
ment if he enters into competition with 
members of the public in various businesses 
in which his services are requisite, consti- 
tutes the latest development in this rapid 
growth of the law governing public calling. 
The question has as yet come before the 
courts for adjudication only a few times; 
but even the most conservative courts recog- 


nize the necessity of regulation here, while 


the radical courts are willing in certain in- 
stances to go to the extent of prohibition. 


II 


Where a public service company is also 
engaged in another collateral business the 
temptation always is to use the power in its 
public business to promote its collateral 
business. An illustration of this was shown 
in the case of Louisville Transfer Company 
v. American District Telegraph Company 
(I Ky. L. J. 144). Plaintiff, in that case 
was a transfer company providing omni- 
buses and other carriages. Defendant was 
a telephone company, which also conducted 
a carriage and coupé service. To promote 
that business it refused to give full tele- 
phone service to the plaintiff, so that people 
might not call the plaintiff and order car- 
riages. Thata public service company mav 
not thus protect a separate business carried 
on by it by refusing to its rival in that busi- 
ness the service that it offers the community 
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in general seems plain, but it requires some 
discrimination to state it in legal terms. 

Edwards, the chancellor who disposed of 
the actual case, puts it very well indeed: 
“It sufficiently appears that the disincli- 
nation or refusal of the defendant to serve 
the plaintiff on the same terms and in the 
same manner in which it serves the rest of 
the public is because plaintiff is a competi- 
tor of defendant in the carriage or coupé 
business aforesaid; defendant claiming that 
while it may be true that it is bound to 
serve the public in general and on like 
terms under like circumstances, it is not 
bound to so serve a competitor in the same 
business with itself. It sufficiently appears 
that the demands of plaintiff are reasonable 
and necessary, to enable it to serve the 
public properly and efficiently, and that 
plaintiff is ready, able, and willing to con- 
form to all reasonable regulations of defen- 
dant. The real contention between plaintiff 
and defendant is confined to their carriage 
and coupé services; defendant insisting that, 
as against plaintiff, a rival in that business, 
it has the right to a monopoly.of the use of 
its own telephone methods of communicat- 
ing and receiving orders for coupé’s; and 
that a mere rival in one branch of its business 
cannot force it to afford it the facilities 
which it has provided for another branch of 
its business. Upon the facts appearing upon 
the petition and affidavits of the plaintiff, 
it is the opinion of the court that defen- 
dant is engaged in two distinct employ- 
ments — one in operating a telephonic ex- 
change, and the other in operating a carriage 
or coupé service. Plaintiff and defendant 
are not rivals in the former business and, 
as to that part of defendant’s business, it 
occupies the same position toward plaintiff 
as it does toward the rest of the public; that 
defendant is a quasi-public servant, and as 
such, is bound to serve the general public, 
including the plaintiff on reasonable terms 
with impartialitv.”’? 


Compare People ex rel. Postal Telegraph Co. v. 
Hudson River Telephone Co. 19 Abb. N.C. 466 — 
accord. 





III 


An equally extreme case of unfair action 
may be seen in Mobile v. Bienville Water 
Supply Company (130 Ala. 379). In that 
case it was averred that the city, the original 
defendant, had constructed a sewerage sys- 
tem and at the same time had constructed 
water-works, while the complainant water 
supply company had been for a considerable 
time engaged in purveying water throughout 
the city to private consumers. It was com- 
plained that the city had never fixed any 
rate for the use of its sewers alone, but it 
would not allow any customers of com- 
plainant’s water to connect with or use its 
sewers, except at the same price as the city 
charged for both its water and sewers 
together, in effect forcing its citizens and 
inhabitants to take the water of the city, 
or to pay for the water of complainant in 
addition to what each citizen would have 
to pay for the city’s water and sewerage 
together, discriminating, it was alleged, 
against complainant and making it, in effect, 
furnish water for nothing, or to lose its cus- 
tomers by reason of the double charges so 
imposed on them; and that the city through 
its officers and agents threatened the people 
of Mobile that they would not be allowed to 
use the sewers, uniess they subscribed for 
and took the city water, and that they would 
not be allowed to use the water of complain- 
ant in connection with the city’s sewers. 
Obviously this was unfair competition, be- 
cause in defiance of the public duty of the 
city to give either service at a fair rate for 
each. 

The language of Mr. Justice Harelson in 
granting an injunction is well worth quoting: 
‘* Whether intended by the city to so operate 
or not, one can scarcely conceive of a more 
effective scheme to deprive the complainant 
of its customers than the one alleged in the 
bill. If complainant has to furnish its cus- 
tomers with water, and they are required by 
the city to pay for sewerage the same price 
it charges its own customers for its water 
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and sewerage, it follows the complainant 
would have to furnish water practically free 
or abandon the business; for it would be 
unreasonable to suppose that any one would 
use the complainant’s water and bear the 
additional expense imposed for so doing. 
These sewers of the city are for the public at 
large, and every one should be permitted to 
use them without any discrimination in 
charges against him. The franchise to 
construct sewers being in the nature of a 
public use, the duty is on the city to supply 
sewerage rates to all impartially on reason- 
able terms. As is said by Mr. Bates: All 
persons are entitled to have the same 
service on equal terms and on uniform rates. 
In addition, it is averred, as seen, that 
citizens are notified by the city that they 
cannot use its sewers unless they subscribe 
for the city water, and customers of com- 
plainant, desiring to return to it, are for- 
bidden by the city from disconnecting from 
its pipes and connecting with complainant’s, 
—-a threat the city has the physical power 
to enforce.’’! 


IV 


Another case of the abuse of its power by 
a public service company to promote a 
collateral branch of its business was de- 
cided recently in Illinois — Snell v. Clinton 
Electric Light, Heat, and Power Company 


(196 Ill. 626). The defendant company 
in that case charged the plaintiff who had 
applied for electricity an additional price 
for a transformer, in pursuance of their 
policy openly announced to supply trans- 
formers free to those who had the wiring 
of their houses done by the company’s own 
wiring department, but to charge appli- 
cants like the plaintiff who had their wiring 
done by other parties the full price of the 
transformer. This transformer was a neces- 


*Compare Matter of Baldwinsville Telephone Co.., 
24N. Y. Misc. 221. 





sary part of the system of distributing 
electricity for the protection of the con- 
sumer. 

Upon this showing the highest court held 
that the treatment of the plaintiff by the 
defendant was unjustifiable. Mr. Justice 
Carter said: ‘‘It is entirely immaterial who 
does the wiring of the house,— the electric 
light company or some other party; the 
transformer is necessary in either case. If 
the company does the wiring, that is a busi- 
ness distinct from that of furnishing elec- 
tricity for lighting purposes, just as the 
putting in of gas and water pipes into a house 
is a distinct business from furnishing the gas 
or water to flow through them. The jury 
found that the appellee had not demanded 
extra pay for the use of a transformer from 
any one else, and that it was its general 
practice and custom to furnish them free to 
its consumers. Appellee, being organized to 
do a business affected with a public interest, 
must treat all customers fairly and without 
unjust discriminnation. While it is not 
bound, in the absence of statutory enact- 
ments, to treat all its patrons with absolute 
equality, still it is bound to furnish light at 
a reasonable rate to every customer, and 
without unjust discrimination.” * 


V 


In an important case before the Inter- 
state Commerce Commission — Grain Rates 
of Chicago Great Western Railway (7 I.C.C. 
Rep. 33)—the decision was that the 
defendant carrier could not purchase grain, 
even for the purpose of securing the right 
to transport it, if that involved the evasion 
of the law which would have applied to it 
had it been owned by any other party. It 
was proved at the hearing in this case that 
the Chicago Great Western Railway Com- 
pany owning the entire stock of the Iowa 
Development Company, which had been 


1 See Ladd v. Cotton Press, 53 Tex. 172. 
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organized for the purpose of holding the 
title to certain lands of the railway com- 
peny, caused grain to be purchased in 
Kansas City in the name of the develop- 
ment company, transported over the lines 
of the railway company, to Chicago, and 
there sold upon the market. The develop- 
ment company had no bona fide interest in 
the transaction. Neither the railway com- 
pany nor the development company pur- 
chased the grain for the purposes of owner- 
ship, the whole transaction being simply a 
device to secure its transportation at other 
than the published rate; and the only rate 
paid was the profit upon the transaction, 
which varied with each shipment. 

In the course of its decision the com- 
missioner said, ‘‘Suppose that the develop- 
ment company be entirely eliminated from 
the consideration, and that the transaction 
be treated, as it in fact was, as the transac- 
tion of the railway company. In that case 
the railway company owned the grain, trans- 
ported it for itself, and received for its com- 
pensation the difference in price between 
what was paid and what it sold for, less the 
commissions. There was no fixed rate. The 
rate varied with each individual shipment. 
The rate actually received was much less than 
was or would have been charged any other 
person for the same service under the same 
conditions. Clearly, therefore, the trans- 
action was both a violation of the sixth 
section and an unjust discrimination under 
the second and third sections, unless the 
railway company, by virtue of the fact that 
it owned the merchandise transported, was 
relieved from the operation of the act. We 
hold that it was not. Granting that the 
railway company had the legal right under 
its charter to buy and sell this corn in this 
manner, still it must own it and transport 
it subject to the same limitations as every. 
other individual. In its capacity of owner 
it was a private person; in its capacity of 
carrier it was a public servant. If it elected 
to become:a private individual in respect of 
the ownership of this grain, it could extend 





to itself in its capacity as a public servant 
no other or different privileges than it ex- 
tended to every other shipper. To hold 
that this respondent might become a shipper 
on its own account for the express purpose 
of avoiding the act to regulate commerce 
would be to nullify that act in many essen- 
tial respects.’’ 


VI 


This development which is going on in 
the law was brought to the attention of all 
not many weeks ago by a striking decision 
handed down by the United States Supreme 
Court in regard to the coal roads — New 
York, New Haven & Hartford R.R. vw. 
Interstate Commerce Commission (26 Sup. 
Ct. Rep. 272). The complaint in that case 
was filed by the attorney-general under the 
provisions of the Interstate Commerce Act, 
which forbid personal discrimination, 
charging that traffic was being moved at 
less than the published rates. It was 
shown that the Chesapeake and Ohio 
Railroad had sold to the New York, New 
Haven, and Hartford Railroad sixty thou- 
sand tons of coal to be delivered to the 
buyer at $2.75 per ton; and it was averred 
that the price of the coal at the mines where 
the Chesapeake and Ohio bought it and the 
cost of transportation from Newport News 
to Connecticut would aggregate $2.47 per 
ton, thus leaving to the Chesapeake and 
Ohio only about twenty-eight cents a ton 
for carrying the coal from the Kanawha 
district to Newport News, whilst the pub- 
lished tariff for like carriage from the same 
district was $1.45 per ton. Upon these 
facts the United States Supreme Court 
decided that there was in effect the evil 
of personal discrimination against other 
shippers in this arrangement; and the final 
decree, therefore, was that the Chesapeake 
and Ohio was perpetually enjoined from 
taking less than its published tariff of freight 


Compare Haddock v. Delaware L. & W. R.R., 
4 I.C.C. Rep. 296, 
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rates, by means of dealing in the purchase 
and sale of coal. 

Mr. Justice White, who wrote the opinion 
of the court, puts the matter well when he 
says: ‘If the public purpose which the 
statute was intended to accomplish be 
borne in mind, its meaning becomes, if 
possible, clearer. What was that purpose? 
It was to compel the carrier as a public agent 
to give equal treatment to all. Now if by 
the mere fact of purchasing and selling 
merchandise to be transported, a carrier is 
endowed with the power of disregarding the 
published rate, it becomes apparent that 
the carrier possesses the right to treat the 
owners of like commodities by entirely dif- 
ferent rules. That is to say, the existence 
of such a power in its essence would enable 
a carrier, if it chose to do so, to select the 
favored persons from whom he would buy 
and the favored persons to whom he would 
sell, thus giving such persons an advantage 
over every other, and leading to a monopoli- 
zation in the hands of such persons of all the 
products as to which the carrier chose to 
deal. Indeed the inevitable result of the 
possession of such a right by a carrier would 
be to enable it, if it chose to exercise the 
power, to concentrate in its own hands the 


‘products which were held for shipment along 


its line, and to make it, therefore, the sole 
purchaser thereof and the sole seller at the 
place where the products were to be mar- 
keted; in other words, to create an absolute 
monopoly. To illustrate: If a carrier may 
by becoming a dealer buy property for 
transportation to a market and eliminate the 
cost of transportation to such market, a 
faculty possessed by no other owner of the 
commodity, it must result that the carrier 
would be in a position where no other per- 
son could ship the commodity on equal 
terms with the carrier in its capacity of 
dealer. No other person owning the com- 
modity being thus able to ship on equal 
terms, it would result that the owners of 
such commodity would not be able to ship, 
but would be compelled to sell to the car- 





rier. And as by the departure from the 
tariff rates the person to whom the carrier 
might elect to sell would be able to buy at a 
price less than any other person could sell for, 
it would follow that such person so selected 
by the carrier would have a monopoly in 
the market to which the goods were trans- 
ported.”’ 

It was a fact shown in the record of 
this case that the Chesapeake and Ohio, as a 
result of its being a dealer in coal as well as 
a carrier, had become virtually the sole 
purchaser and seller of all coal produced 
along its line of road. As the court points 
out, the inevitable tendency will be toward 
such monopoly if the common carrier is 
permitted both to deal in a commodity and 
to carry it. The court is content, it seems, 
to decide no more at present than that the 
carrier must charge itself in its operations 
as a dealer with its own schedule rates 
as carrier; but much of its reasoning, if 
carried to the logical conclusion, would 
forbid the railroads to take the inconsistent 
positions of dealers and carriers.’ 


Vil 


The view expressed in the last opinion 
that a carrier in engaging in ordinary busi- 
ness must treat itself and its business rivals 
with equality is a conservative view. It 
may be that a more radical remedy is de- 
manded to meet the situation, for it is not 
always safe to leave the matter in this shape. 
Thus in another case before the commis- 
sion — McGrew v. Missouri Pacific Railway 
(8 1.C. C. Rep. 630)—the defendant rail 
way which owned many coal mines along its 
route, was shown to charge higher relative 
rates to its competitors in the coal mining 
business whose product was of a higher 
grade. 

The commission pointed out that this 
could not be altogether stopped as the law 
stood, saying: ‘‘It may properly be observed 


1 But see Caledonian Coal Co. v. Seaham Colliery 
Co., r901 A.C. 554. 























YUM 


PUBLIC SERVICE COMPANIES 295 





that in a case like that under consideration 
it is difficult to afford the complainant ade- 
quate relief. The defendant railway com- 
pany owns most of the mines upon its 
system. It both mines the coal and trans- 
ports it to market. It is a matter of entire 
indifference to it whether a profit accrues 
from the mining or from the transportation. 
It may so adjust its rates that the mining 
of its coal will be conducted at a loss, the 
profit being derived from the carriage, and 
in such event every coal operator upon its 
line paying those rates must do business at 
a loss. The only remedy available in such 
case to the independent operator is to secure 
to him a reasonable rate.” 

It cannot be insisted upon too strongly 
that the paramount duty of the common 
carrier is to the public. It must do nothing 
inconsistent with that obligation. To carry 
its own goods at lower rates than it carries 
those of the shipping public will enable it 
to market those goods at lower prices than 
other shippers can make. And this, it is 
submitted, is in substance discrimination, 
or at all events has all the effects of dis- 
crimination. Moreover, to a certain extent 
these evils are practically unavoidable from 
the nature of the case wherever a common 
carrier is also a dealer in the commodities 
it carries." 


VIII 


A recent instance of the inherent dangers 
in the situation where a public service is 
combined with a private business is seen in 
the invention of a kind of railway, known 
to-day as the “industrial railway.” This 
is a short line of railway owned by an indus- 
trial corporation or by the owners of some 
business enterprise which connects the 
factory or plant with the main line of some 
railway. It may be several miles in length 
or it may amount to no more than a short 
spur track, but it is organized as an 


1 Compare Coxe Bros. & Co. v. Lehigh Valley 


Ry. 41.C.C. Fep. 535. 





independent railway corporation, so that it 
may enter into nominal through-rate agree- 
ments; and posing as the originating carrier, 
it demands and receives a considerable 
pro rata of the through rate. It has been 
shown again and again that this arrange- 
ment in reality gives a rebate to the con- 
cern which uses this scheme, and that its 
competitors cannot do business against it in 
many cases. But without thorough-going 
law this great abuse cannot be met. 

The Interstate Commerce Commission will 
go no further than to forbid this practice 
if the industrial railway is not a common 
carrier. Thus in Central Yellow Pine Asso- 
ciation v. Illinois Central Railway (10 Int. 
Com. Rep. 545) it said: ‘‘The logging roads 
or ‘tap lines,’ to the owners of which the 
Mobile and Ohio road makes allowances out 
of the published rate from the mills to desti- 
nations, do not appear to be common car- 
riers, or carriers for the public, subject to 
the provisions of the act to regulate com- 
merce, but the private property of the mill 
owners used for hauling logs to their mills. 
Those allowances are therefore unlawful.” 

But in an opinion, Re Divisions of Joint 
Rates, 10 Int. Com. Rep. 385, in discussing 
a short line of railway operated in connec- 
tion with a harvester plant, but handling 
other freight at the same time, it said: ‘‘The 
mere fact that the road is to-day entirely 
owned by the largest individual shipper over 
it, or that it was originally organized and 
built for the purpose of doing the work of 
that shipper, is not, in our opinion, con- 
trolling against the legality of the trans- 
action before us.” 

After all there seems to be the same com- 
mercial wrong in the second case as in the 
first. Indeed, if there is a competitor upon 
the industrial railway in the second case, 
the people who are carrying on both their 
private business and the industrial railway 
will get not only a rebate upon their own 
shipments but they will get a rebate upon 
all their competitors’ shipments as well. 
Therefore it is now recognized that it is not 





er pe 





296 THE GREEN BAG 





improbable that the law must forbid this 
combination altogether.' 


IX 


Because of general policy if for no other 
reason it generally should be held u/tra vires 
for a public service corporation to engage in 
any collateral business outside of its direct 
duties to the public in the same line of ser- 
vice that it is conducting under its charter. 
This was said in an English case at an early 
date, Attorney-General v. Great Northern 
Railway (29 L. J. Ch. 794). There the ques- 
tion was whether a railroad was engaging 
in an ultra vires actively in buying coal from 
collieries along its route which it transported 
to market in competition with other coal 
of private shippers. 

In holding that, it was Vice Chancellor 
Kinderley said, adverting to the policy of 
the matter: ‘‘There is no reason, as the 
affidavits show, why they should not — 
there is great danger that they may — get 
into their hands the entire business in the 
coal of all that district of the country. If 
they can do that in regard to coal, what 
is to prevent their doing it with every species 
of agricultural produce all along their line? 
Why should they not become purchasers of 
corn, of all kinds of beasts and sheep, and 
every species of agricultural produce and 
become great dealers in the supply of 
edibles to the markets of London; and why 
not every other species of commodity that 
is produced in every part of the country 
from which or to which their railway runs? 
I do not know where it is to stop, if the 
argument on the part of the company is to 
prevail. There is, therefore, great detri- 
ment to the interests of the public, for this 
reason, taking merely the article of coal.” 

But even granting that the public service 
company has some permissive clauses in 
its charter which might include the power 


1 See Re Transportation of Salt, ro Int. Com. 
Rep. 1; and Central Yellow Pine Assn. v. Vicks- 
burg, S.& P.Ry., 10 Int. Com. Rep. 193. 





to engage in some independent business, 
the problem is not to be dismissed. Natural 
persons engaging in a public employment 
have apparent power to engage in any 
collateral businesses that they please, and 
yet the law governing the conduct of a 
public business has certainly developed so 
far that they cannot discriminate in their 
own favor, and as will be seen in the next 
section the law may have gone so far as to 
forbid them from engaging in a collateral 
business in competition with the people they 
are serving. It is submitted that a corpora- 
tion, whatever its prima facie powers, ought 
not to stand in any different position before 
the law from a natural person.! 
X 

Some courts seem disposed to go one 
step further yet and to say that it may be 
inconsistent with public service for the 
public servant to engage at all in the out- 
side business and to make use of his own 
facilities in conducting it. A square deci- 
sion in point is Central Elevator Co. et al 
v. People (174 Ill. 203). The informations 
made the same general allegations in each 
case,— that defendants had stored grain 
owned by themselves in the particular 
warehouse of which they were proprietors; 
that not less than three fourths of all the 
grain received in the public warehouses in 
Chicago was owned by the warehousemen; 
that the grades for inspection of grain were 
such that the grain of each grade was not of 
the same quality, but that separate car- 
loads of different quality and value were 
graded in the same grade; that by reason 
of advantages of the defendants, as owners 
of warehouses, in mixing and manipulating 
grain, and rebating storage charges, and 
otherwise, they had been enabled to drive 
out competition, and to hold and enjoy 
the privilege of buying grain free from com- 


1 As the matters discussed in this section are 
questions of general corporation law, it is not 
thought necessary to subjoin any citations. 
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petition; and that such storing of grain 
was unlawful and injurious to the public. 
All the informations prayed for the same 
relief,— a perpetual injunction to restrain 
defendants, as warehousemen, from storing 
grain in their own warehouses. 

The court granted the application. 
Cartwright, the justice who wrote the opin- 
ion, said in part: ‘‘The public warehouses 
established under the law are public agen- 
cies, and the defendants, as licensees, pur- 
sue a public employment. They are 
clothed with a duty towards the public 
The evidence shows that defendants, as 
public warehousemen storing grain in their 
own warehouses, are enabled to, and do, 
overbid legitimate grain dealers, by exact- 
ing from them the established rate for store 
age, while they give upa part of the storag- 
charges when they buy or sell for them- 
selves. By this practice of buying and 
selling through their own elevators the 
position of equality between them and the 
public whom they are bound to serve is de- 
stroyed, and by the advantage of their posi- 
tion they are enabled to crush out, and have 
nearly crushed out, competition in the 
largest grain market of the world. The 
result is that the warehousemen own three 
fourths of all the grain stored in the public 
warehouses of Chicago, and upon some of 
the railroads the only buyers of grain are 
the warehousemen on that line. Where 
the warehouseman is a buyer, the manipu- 
lation of the grain may result in personal 
advantage to him. Not only is this so, 
but the warehouse proprietors often over- 
bid other dealers as much as a quarter of a 
cent a bushel, and immediately resell the 
same to a private buyer at a quarter of a 
cent less than they paid, exacting storage 
which more than balances their loss. In 
this way they use their business as ware- 
housemen to drive out competition with 
them as buyers. It would be idle to ex- 
pect a warehouseman to perform his duty 
to the public as an impartial holder of the 
grain of the different proprietors, if he is 





permitted to occupy a position where his 
self-interest is at variance with his duty. 
In exercising the public employment for 
which he is licensed, he cannot be per- 
mitted to use the advantage of his position 
to crush out competition and to combine 
in establishing a monopoly, by which a 
great accumulation of grain is, in the hands 
of the warehousemen, liable to be suddenly 
thrown upon the market whenever they, 
as speculators, see profit in such course.’’! 


XI 

This at least may be regarded as con- 
ceded, that a public service company if 
engaged in private business for itself depen- 
dent upon the service it conducts ought not 
to prefer itself to its competitors in business 
among the general public who have already 
made application for service. But a posi- 
tion has already been taken far beyond this 
proposition; it is now urged that those who 
are undertaking a public service ought not 
to be allowed to engage in private business 
in competition with those whom they are 
professing to serve unless matters may be 
so arranged that the competition shall be 


‘upon equal terms. And it may very prob- 


ably prove necessary for the maintenance of 
the highest type of public service to forbid 
those who undertake such callings from 
engaging at all in business of their own 
where their interests might come in con- 
flict with the interests of. those whom they 
are serving. 

The case bears some analogy to that of the 
trustee whose duty forbids him from entering, 
for his own benefit, into transactions incon- 
sistent with his duty to his cestui. Surely 
if the railroads should engage in manufactur- 
ing, in agriculture, in dealing in groceries, 
or in selling meats, there would be a great 


1 Accord, Hannah v. People 198 Ill. 77. — a more 
extreme case, holding an act passed to enable the 
warehousemen to do what was prohibited in this 
decision, unconstitutional because against the 
clauses declaring warehouses public. 
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public outcry that the individual could not 
compete against them with any hope of 
success. Even if in the face of the tempta- 
tion to prefer themselves an upright rail- 
road management should treat its business | 
department upon the same basis as its 
competitors, the fact would remain that all 
in all the railroad could afford to conduct 
its own transportation of its own goods at 
a lower margin of profit than it could 
handle others. If a railroad could not get 





two profits, one from trading and one from 
transporting, it would inevitably turn out 
that it would content itself with one from 
the whole transaction. 

The present tendency therefore places the | 


| 
| 
| 
| 
| 
| 


publicservice companies definitely in the posi- 
tion of conditions of commerce, free to all to 
use in their competition with one another. 
But from that competition the public ser- 
vice companies themselves ought to stand 


| aloof, lest their entrance into the field 


disturb that equality which all may demand 
as of right. It would be too much to assert 
that this is established law as yet. However, 
it is not impossible to demonstrate that 
this ultimate rule is the logical consequence 
of the law establishing that public duty 


| which requires of all who undertake any 


public employment the utmost public ser- 


| vice. 


CAMBRIDGE, Mass., April, 1906. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





ADMIRALTY (Torts, Master and Servant). In 
the April Harvard Law Review (V. xix, p. 445) 
Frederick Cunningham briefly discusses a sub- 
ject closely related to that of Mr. Smith, in an 
article entitled, ‘‘Respondeat Superior in Ad- 
miralty,”’ in which he again criticises the lan- 
guage of some recent decisions of our Supreme 
Court. 

“ The original liability in marine torts was 
only in rem, as shown above. This liability 
has now been extended to embrace actions 
an personam, for damage occurring through the 
negligence of the owners themselves or with 
their privity, and actions in personam for dam- 
age occurring by collision caused by bad navi- 
gation of the ship, 77 navigated by the servants 
of the ship-owners. This last extension, how- 
ever, is rather one of convenience and con- 
scientious discretion, giving the injured party 
a greater opportunity to get jurisdiction of 
the offender, and at the same time limiting 
the doctrine of the offending thing, and it is 
not to be regarded as a general introduction 
of respondeat superior into the admiralty juris- 
prudence.” 

““ In collision cases the owner is liable i per- 
sonam, if the ship is being navigated by the 
owner or his servants, on the ground sic utere 
tuo ut alienum non ledas, not on the ground of 
respondeat superior. If it is navigated by a 
charterer or his servants or a compulsory pilot, 
the owner is not liable 7” personam because he 
is not navizating the ship, but it is only to 
collision cases that this rule applies, and it is 
not on the ground of respondeat superior, as 
shown above. The owner is not liable for 
negligence in other cases of marine tort as a 
general rule, unless he is privy to it.” 





He then calls attention to the peculiar ad- 
miralty remedies given to seamen, which are 
not, however, rights to damages, and to the 
right to limit liability even in actions in per- 
sonam, 

““We see, then, that the liability in the 
admiralty for negligence ex delicto rests upon 
grounds entirely distinct and apart from re- , 
spondeat superior, and if this liability is put 
upon the ground of respondeat superior, it 
naturally leads to much misconception, and 
the introduction into the admiralty of unde- 
sirable and technical doctrines belonging to 
the common law, such, for instance, as the 
doctrine of fellow-servant wholly transplanted 
and at variance with the giving or withhold- 
ing of damages upon enlarged principles of 
justice and equity according to the rule laid 
down by Judge Story.” 

“Then, too, it will be observed that if re- 
spondeat superior is admitted into the admir- 
alty, while at the same time the compensating 
defense of contributory negligence is excluded, 
as it has been since The Max Morris, the result 
will be that the liability of the owner for the 
negligence of his servants will be carried in 
the admiralty much further than it has been 
at common law, and this is not desirable, as 
shown in the béginning of this article. 

“It must not be forgotten that in the ad- 
miralty the injustice and harshness of the 
doctrine of ‘ the offending thing’ is counter- 
balanced by limiting the liability of the owner 
to his interest in the thing: the introduction 
of some common law doctrines and the exclu- 
sion of others will disturb the whole balance 
of the maritime jurisprudence, which had, it 
would seem, been nicely adjusted by the gen- 
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eral sense of the commercial world during a 
number of centuries, and tend to destroy that 
uniformity of the genéral maritime law, which 
is so important in commercial affairs.” 


ADMIRALTY (Seamen, Personal Injuries). In 
the April Harvard Law Review (V. xix, p. 14) 
Fitzhenry Smith, Jr., analyzes the cases re- 
lating to “ Liability in the Admiralty for 
Injury to Seamen.”’ 

‘The conclusions reached may be summed 
up as follows: 

““(1) That in the case of an injury by acci- 
dent the seaman is entitled to no indemnity. 

‘““(2) That in the case of an injury resulting 
from negligence there is likewise no right to an 
indemnity, unless the act or acts of negligence 
constitute a breach of some contractual duty. 

““(3) That in the case of an intentional in- 
jury no indemnity can be recovered, unless the 
wrong also amounts to a breach of a con- 
tractual duty or unless the offender was at 


the time acting as the agent of the owner and 


within the scope of his employment. 

‘“(4) If any injury happen while the seaman 
is in the ‘ service of the ship,’ he is entitled 
to maintenance and cure, to his wages and a 
passage back to the port of shipment, or the 
cost of the same — in the absence of wilful 
misconduct upon his own part. 

““(5) If an zutentional injury is a breach of 
the shipping contract, the ship, in America, 
is liable im rem. 

‘* These statements, we believe, represent the 
law. The questions to be settled include the 
enumeration and definition of the implied 
obligations of the shipping contract (especially 
with respect to the treatment due the mariner), 
the delimitation of the duration of the dis- 
abled mariner’s right to cure and maintenance, 
and of the period during which he is entitled 
to wages, and a decision as to the adaptability 
to the admiralty of the fellow-servant doc- 
trine.”’ 


AGENCY. In the April Michigan Law Re- 
view (V. vi, p. 433), Floyd R. Mechem pub- 
lishes an advance chapter from his forth- 
coming book on agency, entitled ‘‘ The Nature 
and Extent of an Agent’s Authority.” He 
summarizes his views a: to what constitutes 
authority as follows: 

“Putting all of these principles together, 





it will be seen that the authority of the agent, 
so far as it concerns the rights of third persons, 
may be a composite matter made up of a 
number of elements. It consists: 

“‘ First, and primarily, of the powers directly 
and intentionally conferred by the voluntary 
act of the principal. 

‘* Second, of those incidental powers which 
are reasonably necessary and proper to carry 
into effect the main powers conferred and 
which are not known to be prohibited. 

‘Third, of those powers which usage and cus- 
tom have added to the main powers, and which 
the parties are to be deemed to have had in 
contemplation at the time of the creation of 
the agency, and which are not known to have 
been forbidden. 

“* Fourth, of all such other powers as the prin- 
cipal has, by his direct act or by negligent 
omission or acquiescence, caused or permitted 
persons dealing with the agent reasonably to 
believe that the principal had conferred. 

“ Fifth, of all those other powers whose exer- 
cise by the agent, the principal has subse- 
quently, with full knowledge of the facts, 
ratified and confirmed. 

“For the acts done in pursuance of those 
powers which were directly conferred or which 
were incidental to those powers and not pro- 
hibited, the principal is of course responsible, 
because they are the direct result of his volun- 
tary and intentional act. He is likewise re- 
sponsible, and for the same reasons, for those 
acts which he has intentionally led third per- 
sons to believe that he had authorized. He 
is responsible for the acts of the agent which 
he has, by negligent omission or acquiescence, 
led the persons dealing with the agent to be- 
lieve he has authorized, because to deny them 
would be a fraud upon innocent persons. He 
is responsible for those acts which he has sub- 
sequently ratified and confirmed, upon the 
ground that such a ratification is equivalent 
to a precedent authority. 

“* As between the agent and the principal the 
authority would consist of the same elements 
as in the case of third persons, with the excep- 
tion that the forbidden powers and secret 
limitations which would not affect third per- 
sons who were ignorant of them, bind the 
agent who must necessarily have knowledge 
of them.” 
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He also discusses the old distinction between 
*“‘ universal, general, and special agencies,’’ and 
shows that they have a foundation in fact but 
not in law. He concludes by discussing the 
duty of persons dealing with an agent to ascer- 
tain the extent of his authority. 


BIOGRAPHY (Lincoln). A further chapter 
of Frederick Trevor Hill’s ‘‘ Lincoln the Law- 
yer’ appears in the April Century Magazine 
(V. 1xxi, p. 939). He discusses Lincoln as 
a jury lawyer. Undoubtedly his knowledge 
of human nature played an important part in 
his success. He possessed another quality, 
however, which is almost, if not quite, as essen- 
tial in jury work, and that is clearness and 
simplicity of statement. He was quick to get 
at the kernel of acase. Wit and ridicule were 
his chief weapons. Even in those days when 
there were no shorthand reporters he rarely 
took notes. The author then cites many in- 
stances of his great skill as a cross-examiner. 
He was not well qualified for work in the 
criminal courts, but in some cases of great im- 
portance where his sympathies were strongly 
aroused he scored great successes. His stand- 
ard of ethics in this practice was in keeping 
with the methods described in previous chap- 
ters. The superficial impressions of his methods 
gained from current anecdotes is combatted 
by the author in a full explanation of Lincoln’s 
handling of very important law cases for the 
great railroads of Illinois. 


BIOGRAPHY (Porter). An _ interesting 
account of ‘‘ Alexander Porter,’ a judge of 
the first Supreme Court of Louisiana and 
later a United States senator, by William 
Wirt Howe, is published in the April Colum- 
bia Law Review (V. vi, p. 237). 


BIOGRAPHY (Stanley). ‘‘ Sir John Stan- 
ley,” by S. C. Dey, Bombay Law Reporter 
(V. viii, p. 65). 


CONFLICT OF LAW (Crimes). 
tion of the Courts of one State over an Act of 


** Jurisdic- 


Bigamy in Another State.’”’ The Collins Case, 
by H. M. Hanson, Central Law Journal (V. 
p. 216). 


CONSTITUTIONAL LAW. An interesting 
history of proceedings leading to ‘‘ The Loca- 
tion of the Federal Capital in the United 





States’ with a brief discussion of the diffi- 
culties of interpreting the similar Australian . 
clause, by A. Inglis Clark, appears in the Janu- 
ary Commonwealth Law Review (V. iii, p. 115). 


CONSTITUTIONAL LAW. An article en- 
titled ‘‘ Section 117 of the Constitution,” by 
F. L. Stow, in the January Commonwealth Law 
Review (V. iii, p. 97), discusses a provision in 
the Australian Constitution forbidding discrim- 
ination by one state against citizens of an- 
other. 


CONSTITUTIONAL LAW. “ Notes on the 
Constitution of the United States, showing the 
Construction and Operation of the Constitu- 
tion as determined by the Federal Supreme 
Court and Containing References to Illustra- 
tive Cases from the Inferior Federal Courts 
and State Courts,” by William A. Sutherland, 
of the California Bar, San Francisco. Ban- 
croft-Whitney Company, 1904. pp. XV, 974. 

In this book the author has undertaken to 
state briefly the construction that has been 
given to and the application that has been 
made of every clause of the Constitution by 
the decisions of the courts. There is no at- 
tempt to give a history of the development 
of the constitutional law of the United States 
nor a philosophical discussion of the theories 
or principles. Taking the Constitution clause 
by clause, the author states briefly what has 
been decided with regard to it, and references 
are made to the decisions of the Supreme Court 
and to illustrative cases in the inferior federal 
courts and in the state-courts, and the result 
is a compact digest of the authoritative deci- 
sions and a statement of the conclusions 
reached by the courts on every disputed ques- 
tion that has arisen with regard to every clause 
of the constitution. The statements are terse 
and clear, and taken together they form a 
brief, orderly, and comprehensive account of 
the judicial explanation and application of the 
successive clauses of the Constitution. The 
course of reasoning by which the conclusions 
have been reached is not given, and there is no 
discussion of the development of the law nor 
of the tendency of judicial opinion on the 
practical or political questions involved, but 
within the scope of the plan adopted; the work 
is well done, and brief as the notes are they 
fill more than eight hundred pages, and the 
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names of the cases alone fill a hundred and 
fifty pages more. The subject is a very broad 
one, and it has been treated in many ways, 
and this book has a place of its own and will 


be of distinct service to the profession. 
E. Q. K. 


CONSTITUTIONAL LAW (Contracts. In) 
the March American Law Review (V. xl, p. 
175), ‘‘ The Dartmouth College Paralogism ” 
is discussed by William Trickett. He analyzes 


‘and criticises Marshall’s famous decision, 


showing that the charter was a grant and not 
a contract that if there were a contract it 
must have been between the English parlia- 
ment and the individuals named in the charter; 
that a sovereign cannot create an obligation 
irrevocably binding on itself, and that there- 
fore there was no obligation to such supposed 
contract which the Constitution could pro- 
tect, even admitting that the state of New 
Hampshire succeeded to such obligation. He 
reminds us that the decision was speedily 
made non-effective by the passage of general 
laws making future charters subject to amend- 
ment, and insists that there is no difference 
between a charter which by its terms or by 
general laws is subject to amendment, and 
one which is impliedly so, such as the charter 
granted by parliament. 

CONSTITUTIONAL LAW (Treaties). 
United States Senator A. A. Bacon, of Georgia, 
contributes to the April North American Re- 
view an article on the treaty-making powers 
of the Senate. In the main he holds the view 
that the Senate is entitled to advise with the 
President in making treaties. It is not always 
necessary that the Senate insist on coopera- 
tion before a treaty is drafted, but in his 
judgment the Senate cannot be regarded as 
guilty of intrusion upon the presidential func- 
tions and prerogatives if at any time it should 
call upon the President for information as to 
a treaty which may be in progress of negotia- 
tion. 

In conclusion he says: 

“It is a salutary practice for the President 
to be advised by the Senate whether there 
should or should not be an attempt to make 
a treaty, or to interfere in any manner with the 
affairs of other nations. There are senators 
who have been in office for a generation and 








whose advice and counsel would be valuable 
to any President, however learned and able 
and patriotic he might be. It has rarely hap- 
pened that a President is superior, in either 
natural or acquired ability, to the average 
ability of the Senate. It has frequently hap- 
pened that the President chosen has been with- 
out any experience in national public affairs. 
There may be at some time in the future an 
impulsive and strong-willed or even, possibly, 
a weak President. An election to the presi- 
dency does not ipso facto. endow one with all 
knowledge and all wisdom; and it is not an 
unreasonable suggestion that, in the aggre- 
gate of ninety senators, many of them men 
of great capacity and of large experience, there 
is more of knowledge of public affairs, more of 
conservatism, more of correct judgment of the 
requirements of the public interests, than is 
possessed by any one man in the United States, 
whoever he may be.”’ 


CONTRACTS. “ Contracts — Impossibility 
of Performance,” by N. S. Natesau, Calcutta 
Law Journal (V. iii, p. 39 n.). 


CONTRACTS. “ Restraint of Trade,” by 
E. J. Blake, Bombay Law Reporter (V. viii, p. 
76). —~ 


CONTRACTS (Guaranty). ‘‘ Demand on 
Principal before Action against Guarantor ”’ 
is discussed by William P. Rogers in the April 
Columbia Law Review (V. vi, p. 229). It is 
frequently stated that such a demand is neces- 
sary, but a demand as a rule is required only 
to place the party upon whom it is made in 
default. If he is already in default there is no 
necessity for it. It is not disputed that where 
a demand is required in ordinary contracts 
to put the opposite party in default, under 
similar conditions in contracts of guarantee, 
a demand must be made on the principal and 
notice given to the guarantor as a condition 
precedent to action on the contract of 
guaranty, but the converse proposition that 
demand on the principal will not be required 
except in those cases where generally a de- 
mand is necessary to place the other party to 
the contract in default while apparently logical 
is disputed in many jurisdictions. 





COPYRIGHT. Acland Giles contributes to 
the January Commonwealth Law Review (V. 
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iii, p. 107) a discussion of the law of “ Literary 
and Artistic Copyright in the Commonwealth.” 


CORPORATIONS (Foreign). In La Revue 
Legale, for February (V. xii, p. 66), appears an 
article entitled ‘‘ De La Situation Juridique Des 
Societes De Commerce Etrangéres Dans La 
Province D’Ontario (Canada),’”’ by Robert 
B. Henderson and Edouarde-Fabre Surveyor. 
They show that the rights of strangers, whether 
or not British subjects, are identical with those 
of inhabitants of the province, but since cor- 
porations are creatures of chatter the courts 
decided that a foreign company could not sue 
to enforce contracts, because one country 
could not confer by charter or otherwise the 
right to do business in a foreign country. This 
doctrine has been modified, however, by sub- 
sequent decisions and is now governed by 
statute. 


CORPORATIONS (Names). H. C. McCol- 
lum discusses ‘‘ Protection by Equity of Cor- 
porate Names against Unfair Competition ” 
in the April Columbia Law Review (V. vi, p. 
244). Acorporation is protected in the use of 
its name upon principles very siinilar to those 
which govern the protection of trademarks. 
An individual as such has the right to the use 
of his own name in his unincorporated busi- 
ness even though a previously existing com- 
pany has acquired a valuable goodwill by the 
use of the same name. In exercising this 
right, however, the new competitor must act 
honestly and refrain from any active attempts 
to deceive the public. In granting relief the 
circumstances of each case must be considered 
and the probability of loss must be shown. 
Most authorities hold that fraud is necessary 
to support an action based on alleged unfair 
competition. The question on the cases is, 
however, still an open one. The strongest 
argument against the majority of cases is the 
analogy from trademark cases. The author 
contends for an extension of those rules to the 
cases under discussion, and that a corporate 
name when applied to the services or articles 
offered by the corporation stamps them as 
acceptable just like a trademark. Since 
fraud is usual in such cases courts have as- 
sumed that it is essential. 





CORPORATIONS (Promoters). In the 
February American Law Register (V. liv, p.. 
95) Boyd Lee Sparks begins an analysis of 
“The Liability of Corporation Promoters to 
Account for Profits.” The statement that a 
promoter is in a fiduciary relation to the cor- 
poration has been assumed to solve the 
problem. 

“It is submitted that whether a person is 
in a fiduciary relation to a corporation to be 
formed depends on the facts of each case. 
Now it is perfectly logical that one may be a 
projector of a corporation before becoming the 
promoter of it. He may conceive the idea 
of forming a company to purchase property he 
already owns, or of forming a company to 
purchase from him property which he intends 
to buy; he may decide whom he will approach 
with his scheme, he may plan more detailed 
propositions, but so far as he is acting for him- 
self only he is a projector and not a promoter. 
He becomes a promoter only when he has 
approached others who are to be members of 
the corporation, and he acts as a promoter 
only when he acts as an agent for himself and 
such others.” 

“There is no liability to account where the 
contract of purchase of property, on the resale 
of which the profit is made, is made at a time 
when no fiduciary relation exists between the 
purchaser and the corporation. Obviously 
this is true where the purchase is made simply 
as an investment, with a view of a possible 
future sale to a party not ascertained. If 
that is so, it is immaterial whether the resale 
takes place ten years later or whether the 
purchaser turns up the next day. In either 
event the person selling is entitled to as much 
as he can get, and if the purchaser is a cor- 
poration he is entitled to be paid in cash or 
stock if he chooses.” 

“Nor is the original vendee made responsi- 
ble to the corporation by the fact that his pur- 
chase is conditional on the subsequent forma- 
tion of the corporation, or by the fact that his 
vendor is to be paid in part in stock of the 
proposed company.” 

‘The fact that later such vendor to a cor- 
poration becomes a director of it does not 
render him liable to account for the profit he 
acquired, if he acted openly and honestly and 
as an independent vendor.” 
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“If the purchase is made before any acts 
of incorporation are attempted, or before any 
prospectus is issued, or before any other in- 
ducements are made to the public, and all that 
has been done is that the purchase has been 
made in expectation of resale to the projected 
corporation, then such parties when the cor- 
poration is formed, even though they helped 
to promote it, may sell it at the best price 
obtainable, provided they in no way misrep- 
resent to the corporation material facts in 
connection with the property; and provided 
that the contract is entered into on behalf of 
the corporation by directors who are capable 
of acting independently and who are not 
merely puppets of the vendors. Their duty 
to truthfully state material facts does not 
mean that they must disclose the price they 
gave for the property, but it does mean that, 
as in the case of any ordinary bargain and sale, 
the vendor must not represent the facts so as 
to create a false impression of the value of the 
premises.” 

** Assuming that such a disclosure is made 
in the prospectus of the proposed corporation 
as answers the requirements laid down, is it 
necessary that the projectors who have by 
this time become promoters disclose to the 
corporation the price which they originally 
paid for the property, that is, in order to 
resell must they state that they are reselling at 
a profit and at what profit? It would seem 
not, if those requirements be met.” 

“If the projector has become a director he 
should disclose to his associates his connection 
with the property, but failure to do that is not 
sufficient to support an action to account for 
his profit. He is under no liability to account 
for his profit, since at the time he originally 
bought he was acting solely for himself and 
not for the company which was later formed 
to purchase of him.” 

“The gist of these decisions is, that while 
the owner has a right to dispose of his property 
at any figure upon which an agreement may 
be reached, yet such sale must be free of false 
representations on his part, and any profit 
made on the resale becomes illegal only be- 
cause of such false representations.” 

“It would seem that it is immaterial 


whether the original contract is an out-and- 
out purchase (for the purpose of resale to a 





corporation) or whether it is an option. In 
either case, if the purchaser is acting for him- 
self alone, whatever his secret intentions may 
be, and bona fide secures the purchase or the 
option, he should be at liberty to resell at a 
profit, whether he has in himself the fee or 
whether his interest is merely a right to de- 
mand the fee.” 


CRIMINAL LAW. ‘‘ Administration of 
Criminal Justice in England and India—A 
Comparison,’”’ by Syld Ameer Ali, Criminal 
Law Journal of India (V. iii, p. 65). 


CRIMINAL LAW. “ The Criminal Liabil- 
ity of an Inciter or Abettor of Suicide,’’ by 
“C. L. J.,” Madras Law Times (V. i, p. 
31). 


CRIMINAL LAW. “‘Cheating in Indian 
Criminal Law,”’ by Satya Chandra Mukerji, 
Allahabad Law Journal (V. iii, p. 49). 


CRIMINAL LAW. “ Blackmail and Extor- 
tion,’’ by James W. Osborne, Bench and Bar 
(V. iv, p. go). 


CRIMINAL LAW. ‘“ Suggested Changes in 
Criminal Practice,” by F. B. Whiting, Virginia 
Law Register (V. xi, p. 969). 


CRIMINAL LAW. J. J. Beauchamp con- 
tributes to La Revue Legale (V. xii, p. 60) an 
article on the history of ‘* Usury.” 


CRIMINAL LAW. Maynard Shipley con- 
tributes to the March American Law Review 
(V. xl, p. 240) an account of ‘‘ The Abolition 
of Capital Punishment in Italy and San 
Marino,” in which he gives the usual argu- 
ments in favor of this reform and concludes 
from the evidence presented and other evidence 
to which he refers that ‘‘ homicides have de- 
creased to any considerable extent in Italy 
only in those regions where educational and 
industrial progress have been most in evi- 
dence,” and that crimes of violence in general 
are fast disappearing before the recent rapid 
advances industrially and educationally. 


CRIMINAL LAW (Conspiracy). Amasa M. 
Eaton discusses in the April Columbia Law Re- 
view (V. vi, p. 215) ‘‘ Conspiracy to Commit 
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Acts not Criminal per se.’”’ While he does not 
contend that at common law no kind of cheat- 
ing and defrauding is an indictable offense he 
does maintain that no mere fraud of this kind 
in the absence of a statute is indictable unless 
it affects the public, such as the use of false 
weights in trade, the selling of unwholesome 
provisions, or the rendering of false accounts 
by a public officer. The cases in the United 
States, however, are in conflict. 


CRIMINAL LAW (see Conflict of Laws). 


DOMESTIC RELATIONS. “ Difficulties in 
Marrying in the United States,” by R. Vashon 
Rogers, K. C., Canadian Law Review (V. v, 
Pp. 145). a 


DOMESTIC RELATIONS. ‘‘ Some Defects 
in the Quebec Civil Code Respecting Inheri- 
tance Rights of Women,” by F. P. Walton, 
Canadian Law Review (V. v, p. 172). 


EQUITY. ‘ Cana Courtof Equity Circum- 
vent the Law?’ by J. M. Sullivan, Albany Law 
Journal (V. Ixviii, p. 37). 


EQUITY (Injunctions, Boycotts). In the 
March American Law Review (Y. xl, p. 196) 
James Wallace Bryan publishes a valuable 
treatise on ‘‘ Injunctions against Boycotts 
and Similar Unlawful Acts.’’ He confines his 
article chiefly to acts unlawful in their essence. 

‘* Violent and coercive measures are, of 
course, universally condemned. The courts 
as a rule, however, allow combinations of men 
to compel a person to grant their legitimate 
demands, or to respect their proper interests, 
by simultaneously ceasing to do business with 
him and by procuring others, through fair and 
reasonable circulars and other persuasive 
means or even through notices that their re- 
fusal will lose them the patronage of the com- 
bination, to do. likewise.” 

“Coercion and intimidation may never be 
employed as boycott measures. These terms 
are not confined to acts such as cause abject 
fear, but embrace all compulsory and wrongful 
acts calculated to overcome the will and judg- 
ment of a man of average firmness and make 
him submit to dictation in his business. 

‘“‘ Intimidation means more than threats of 
violence to person or property. There are 





other effective coercive methods which are 
used in boycotts. One of them is a threat by 
a union to order strikes among the employees’ 
of those whe will not shun the boycotted per- 
son. The strike by way of boycott has always 
incurred the displeasure of the courts.”’ 

It is as unlawful to drive off prospective 
and probable customers as those who have 
already contracted 

“We have already shown that solicitation 
to join a union or to strike may generally be 
addressed to workmen unless they are bound 
by contracts of service, in which case it may 
be enjoined as violating the employer’s rights. 
The same is true when persuasion is accom- 
panied by acts illegal by nature. Since, there- 
fore, it is a restraint upon personal liberty to 
stop men upon the streets and compel them 
to listen to importunate arguments which they 
are unwilling to hear, an injunction, at the 
suit of the employer whose rights as master 
are infringed, may issue against such acts, 
even though the laborers so tampered with are 
not under contract, but work for him only from 
day to day. For a stronger reason, strikers 
or union agents may be enjoined from enter- 
ing upon a person’s premises in order to induce 
his workmen to leave him; because this is 
trespass against his property, causing continu- 
ous and irreparable injury for which damages 
are no adequate remedy.” 

The courts agree on the law of intimidation, 
but differ when they apply it to particular cases. 

“The rule, however, which may be gathered 
from the authorities seems to lay down that a 
wholly peaceful picket system, whose aim is 
only legitimate persuasion and argument ad- 
dressed to willing listeners, or the collection 
of information regarding the progress and con- 
dition of the strike, which news is not designed 
for an oppressive use, is harmless; but that a 
picket system which is employed as a measure 
of coercion and violence, or which has in reality 
that effect, is illegal and enjoinable in a proper 
case. But the federal courts, though affirm- 
ing this rule in theory, announce as a result of 
their experience, that in practice ‘ this system, 
constantly kept up, in its nature leads to dis- 
turbance, and has a tendency to intimidate.’ ” 

There are also a series of important cases 
under the Federal Interstate Commerce Act 
and more important still under the Federal 
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Anti-Trust Act. The letter seems to apply to 
consolidated labor as well as consolidated 
capital. 

“It permits the government of the United 
States to seek, in the prevention of wrongful 
strike measures which jeopardize interstate 
and foreign commerce, the same weapon which 
private individuals or corporations may em- 
ploy when their interests are similarly threat- 
ened. And hence, the rules which we have 
shown to regulate injunctions at common law 
doubtless apply here.” 

The rights and liabilities extending to strikes 
apply to lockouts. Blacklists and unfair 
lists are not necessarily illegal. 


EQUITY (Injunctions, Municipal Corpora- 
tions). ‘‘ Injunction as a Remedy to Restrain 
Passage, Test Validity, and Prevent Enforce- 
ment and Violation of Municipal Ordinances,” 
by Eugene McQuillin, Central Law Journal 
(V. Ixii, p. 257). 


EVIDENCE (Presumptions). Albert Mar- 
tin Kales contributes to the April Harvard 
Law Review (V. xix, p. 401) an important 
analysis of the somewhat loosely reasoned 
cases relating to ‘‘ The Presumption of Foreign 
Law.”’ The author finds that there are three 
possible rules on this subject. 

“The first position is as follows: when the 
court of the forum takes judicial notice that 
the foreign state has fundamentally the same 
system of law as that of the forum, the court 
of the forum will presume that the law of the 
foreign state is the same as that of the system 
of law (exclusive of statutory changes) funda- 
mentally common to both; otherwise there 
is no presumption at all. 

‘“‘ The second position is that the law of the 
forum (even though it be statutory) is always 
applicable in the absence of proof of the 
foreign law. 

‘In the application of this rule it is entirely 
unnecessary to make the slightest distinction 
between whether the foreign state is one which 
has fundamentally the same system of law as 
the forum or not. The ruie is a definite one 
in regard to all cases where the foreign law is 
involved and has not been proved, and where 
the forum has any law on the subject. 

“The third possible position is a combina- 





tion of the first and second. It is like the first 
when the court of the forum takes judicial 
notice that the foreign state has fundamentally 
the same system of law as that of the forum. 
It is like the second when the court of the 
forum takes judicial notice that the foreign 
state has fundamentally a different system of 
law from that of the forum.” 

The author finds that the third view is hard 
and illogical and concludes that ‘‘ the third 
position is one the existence of which may 
fairly be doubted, and which, if it does exist, 
is an irrational and inconsistent development, 
heaping an unjust burden upon one who ordi- 
narily does not have to go forward with proof 
in the first instance. The second is extreme 
but consistent, and has some advantages of 
certainty in its application. Its fault is that 
it also, without any adequate ground, places 
a burden of going forward with evidence upon 
the party who ordinarily does not have to 
do so. 

“The first position, on the contrary, pre- 
sents a rational and logical development of the 
law. It does more accurate justice between 
the parties by leaving the natural burden of 
going forward with evidence where it belongs 
unless there is a good reason for changing it. 
It has also, it is submitted, the support of such 
eminent judges as Lord Eldon, Chancellor 
Kent, and, more recently, Mr. Justice Holmes.”’ 


EVIDENCE (See Practice). 
GUARANTY (See Contracts). 


INTEREST. ‘“ The Law of Interest,” by 
K. B. Dastin, Bombay Law Reporter (V. viii, 


p. 78). 


INTERNATIONAL LAW. “Need of an 
International Conference,” by Edwin Maxey, 
Albany Law Journal (V. |xviii, p. 35). 


INTERNATIONAL LAW. “Need of a 
Practical Provision for Amending Inter- 
national Law,” by Edwin Maxey, American 
Lawyer (V. xiv, p. 116). 


INTERNATIONAL LAW. “ Treaties as a 
Source of International Law,” by Edwin 
Maxey, Virginia Law Register (V. xi, p. 863). 
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INTERNATIONAL LAW. In the March 
American Law Review (V. xl, p. 188) Edwin 
Maxey prints a third instalment of his narra- 
tive of ‘‘ The Development of International 
Law,”’ covering the period from American in- 
dependence to the present time. 


INTERNATIONAL LAW. ‘ The Growing 
Conception of Neutrality” is the title of an 
interesting contribution to the March Ameri- 
can Law Review (V. xl, p. 52) by Dr. Hannis 
Taylor. He shows that this idea vaguely 
and incoherently put forth by Grotius has 
become the most important development of 
the last century. He discusses first the right 
of belligerent ships in neutral ports and finds 
that while they may not improve their fighting 
power they may repair to the point of sea- 
worthiness, and they cannot insist upon a coal 
supply nor upon general supplies and repairs 
except under such conditions or limitations as 
the neutral may see fit to impose according to 
the dictates of its own policy. 


LEGAL ETHICS. Frank P. Pritchard pub- 
lishes in the January American Law Register 
(V. liv, p. 1) a discussion of the problem which 
most perplexes the young lawyer, ‘“ Legal 
Ethics.””’ This is the most valuable discus- 
sion of this subject which it has been our 
pleasure to read, combining an abundance of 
practical sense with sound morality. It is 
impossible to summarize it, but we commend 
it to all students and young practitioners. 


LEGISLATION. ‘ Laws and Legislation to 
Protect our Gas and Oil Interests,”’ by S. M. 
Porter, American Lawyer (V. xiv, p. 122). 


LEGISLATION. Don E. Mowry discusses 
“The Growing Complexities of Legislation ”’ 
in the March American Law Review (V. xl, p. 
212). He advocates measures to improve the 
qualities of our legislatures, and thereby our 
legislation, and for this purpose advocates the 
following measures of reform: 

‘* (1) Make legislative sessions annual. (2) 
Elect representatives for two years. (3) 
Withdraw some of the power now held by the 
‘ sifting committee’ and give it to a depart- 
ment of state to be known as the legislative 
bureau, this bureau to act only as an adjunct 
of the legislature. (4) Elect the governor for 
four years.” 





LIENS. ‘‘ Woodmen’s Lien Law in New 
Brunswick,’ by Edward P. Raymond, Canad- , 
tan Law Times (V. xxvi, p. 249). 


MASTER AND SERVANT (See Admiralty). 


MUNICIPAL CORPORATIONS (See Equity). 

PUBLIC POLICY. ‘Election Reforms: 
The Trend towards Democracy,” by J. C. 
Ruppenthal, American Lawyer (V. xiv, p. 
108). 


PUBLIC POLICY (Government). To the 
March American Law Review (V. xl, p. 161) 
Wilbur Larremore contributes a striking article 
on our theories of government entitled ‘‘ The 
Consent of the Govetned.”” He believes that 
the reverence of average Americans for the 
work of the fathers of the Republic has had 
both good and bad effect. He deprecates a 
too superstitious veneration of Jefferson’s 
famous principles borrowed from Rousseau and 
incorporated in the Declaration of Independ- 
ence, especially that relating to the consent of 
the governed. He shows that Rousseau de- 
rived his doctrines from earlier English philoso- 
phers but applied them with French logic 
in a manner that would have startled their 
authors. The Americans adopted the prin- 
ciples, but ignored them in creating their 
government. As proof of this he cites the 
toleration of slavery, the Louisiana purchase, 
our treatment of the Indians, and the Monroe 
Doctrine. He shows that the peril most 
feared by the founders was the development 
of aristocratic or monarchical institutions. 
They sought only the essential equality of 
white men before the law. He believes there 
is an inextinguishable race instinct in the 
Anglo-Saxon people which has shown itself in 
the English colonial governments where alien 
races have outnumbered the dominant white 
population in a form similar to that which 
exists in our Southern states. The growing 
solidarity of English-speaking people is another 
manifestation of this race instinct. This com- 
petition of races is saved from a mercilessly 
selfish attitude by the influence of Christianity. 

The author does not discuss the expediency 
of definite policies, but merely wishes to direct 
attention to an infirmity of political thought. 
He believes that veneration for the work of the 
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fathers should be repressed rather than stimu- 
lated. The great success of the constitution 
arose from the wisdom of its framers in prin- 
cipally employing generalizations and !ab- 
stractions and confining even them largely to 
matters of English political experience. The 
liberal interpretation of John Marshall was 
almost as important. He believes that in our 
general relations with foreign nations our policy 
will continue to be dictated by our own inter- 
ests, and likewise in dealing with men of im- 
perfect or different civilization. 


PRACTICE. ‘What are Obiter Dicta?” 
by M. J. Gorman, Canadian Law Review (V. 
Vv, p. 152). 


PRACTICE. ‘“ Suit by Assignee on Official 
Bond,” by E. M. Fulton, Virginia Law Reg- 
aster (V. xi, p. 867). 


PRACTICE. “Is a Party to an Action 
Immune from Service of Civil Process while 
Attending Court in a State other than that 
of his Residence? ”’ by Sumner Kenner, Central 
Law Journal (V. xlii, p. 280). 


PRACTICE (Evidence). ‘“‘ The New Act 
Concerning Demurers to Evidence,’’ by Hon. 
S. S. P. Patterson, Virginia Law Register (V. 
xi, Pp. 959). 


PROCEDURE. ‘In Praise of New Jer- 
sey’s System of Courts and Procedure,’ by 
Herbert A. Drake, New Jersey Law Journal 
(V. xxix, p. 100). 


PROCEDURE (Juries). S. M. Bruce pub- 
lishes in the March American Law Review 
(V. xl, p. 222) an address on ‘‘ The Jury Sys- 
tem,” in which he explains the history of its 
origin and development, criticises its theory 
as applied to modern conditions, and concludes 
that ‘‘ all logic points to the ultimate elimina- 
tion of every form of jury trial.” 





PROPERTY. ‘“ Whether a grant by Deed 
of a Fishing and Hunting Right is Limited in 
its Scope to the Conditions within the view of, 
and Surrounding the Parties at the Date of the 
Deed, or is to be Construed Relative to the 
Advancement of Society and the Improvement 
in Facilities affecting the Exercise of the 
Granted Right?”’ by A. H. Robbins, Central 
Law Journal (V. xlii, p. 238). 

TORTS. ‘“ The Intent in Libel,” by John 
King, K. C., Canadian Law Journal (V. xlii, 
Pp. 209). 


TORTS. “ Accidents du Travail,” par J. J. 
Beauchamp, Revue Legale (v. xii, p. 103). 





TORTS. ‘‘ Presumptive Negligence,” by 
Silas Alward, Canadian Law Times (V. xxvi, 
p- Igt). ee 

TORTS. (see Admiralty, Equity). 


WITNESSES (Expert Testimony). ‘ Ex- 
pert Testimony from the Standpoint of the 
Witness,” by Albert S. Osborn, reprint from 


Albany Law Journal (V. |xvii, no. 11). 


WITNESSES (Expert Testimony). In the 
April Michigan Law Review (V. iv, p. 413) 
H. B. Hutchins treats of a question that has 
been seldom discussed under the title of ‘‘ The 
Compensation of Medical Witnesses.” It has 
been generally assumed by text writers that 
such witnesses are entitled to extra compensa- 
tion for professional opinions, but there is 
little authority for the proposition when such 
opinions are based wholly on assumed facts. 
The state is as much entitled to the knowledge 
of a medical witness as to that of any other 
citizen, and a refusal to answer may be pun- 
ished asa.ccontempt. It is otherwise, however, 
when he is obliged to make special prepara- 
tion for his testimony. The author advocates 
some method for compensation by the state 
and calls attention to the working of a recent 
Michigan Statute for that purpose. 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL 
SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 











BILLS AND NOTES. (Negligence.) Mass. — 
Costello v. Bardnard, 76 N. E. Rep. 599, contains 
a holding which while probably legally correct, 
jars somewhat on one’s sense of justice. Defend- 
ant in the case executed what purported to be a 
note of a town, unlawfully signing thereto the 
names of persons holding offices of selectmen and 
treasurer. Defendant, of course, knew that the 
note was false and executed it with a general 
fraudulent intent. Thereafter he negligently per- 
mitted it to pass from his control without any rep- 
resentation or misfeasance, and it is heldjthat he 
was not liable upon the note to a person who took 
it for value, believing it to be genuine. 


CARRIERS. (Passengers — Misconduct of Ser- 
vants.) Mass. — In Hayne v. Union Street Rail- 
way Company, 76 Northeastern Reporter, 219, 
it is held that a carrier is absolutely {liable for 
injuries to a passenger caused by thegmisconduct 
of its servants, while engaged in the performance 
of the contract of carriage, so that where the con- 
ductor of one of defendant’s cars threw a dead 
hen at motorman of the car on which plaintiff was 
riding, and missing the motorman, struck the 
window near where plaintiff was sitting, breaking 
the glass and injuring plaintiff, the company was 
liable. 


CARRIERS. (Passenger Elevators.) R.I.— 
The growing volume of the law relative to the 
duties of owners of passenger elevators receives an 
addition in the case of Edwards v. Manufacturers’ 
Building Co., 61 Atl. Rep. 446. It is there held 
largely on the authority of the decision of the New 
York Court of Appeals in Griffen v. Manice, 166 
N. Y. 197, 59 N.E. 925, that a landlord who main- 
tains an elevator in his private building for the 
use of tenants and their employees and customers 
is not a common‘carrier, nor bound to the same 
degree of care as that imposed on a common 
carrier, but is bound only to exercise reasonable 
care for the safety of those who enter upon his 
premises and use the elevator. There are hold- 





ings to the contrary, as for instance, Marker v. 
Mitchell, 54 Fed. 637; Goodsell v. Taylor, 41 Minn. 
207, 42 N.W. 873; Treadwell v. Whittier, 80 Cal. 
574, 22 Pac. 266. These cases are cited by the 
court, but their doctrine is disproved on the ground 
that the owner of a passenger elevator is not like a 
common carrier, a servant of the public, but his 
duties are limited to persons who have contracted 
with him for the use of his premises, and those who 
have business with his tenants. 


In maintaining and operating an elevator for 
passengers, the owner is, according to the majority 
of the cases, under a duty to exercise the same 
measure of care as is required of a public carrier 
of passengers, viz., the highest degree of care which 
human foresight can suggest: Marker v. Mitchell, 
54 Fed. 637, affirmed in 62 Fed. 139; Treadwell 
v. Taylor, 80 Calif. 574, 5 L.R.A. 498, 13 Am. St. 
Rep. 175 (full discussion); Goodsell v. Taylor, 
41 Minn. 207, 4 L.R.A. 673, 16 Am. St. Rep. 700; 
Hartford Deposit Co. v. Sollitt, 172 Ill. 222, 50 
N. E. 178, 64 Am. St. Rep. 35; Edwards v. Burke, 
78 Pac. (Wash.) 610; Kentucky Hotel Co. v. 
Camp, 97 Ky. 424, 30 S. W. 1010; Southern, etc. 
Assn. v. Lawson, 97 Tenn. 367, 37 S. W. 86, 56 Am. 
St. Rep. 804 (monograph note); Wise v. Acker- 
man, 76 Md. 375 (great care and caution re- 
quired); Lee v. Knapp, 55 Mo. App. 391 (reason- 
able or ordinary care). 

In refusing to follow the general rule, the court, 
in the principal case, holds that the rule which 
requires a common carrier of passengers to exer- 
cise the highest degree of care is imposed, not on 
account of the danger of the journey, but be- 
cause of the relation to the public, and in as much 
as the owner of the elevator is not engaged in a 
public calling, there is no occasion for imposing 
the extraordinary liability. But the courts which 
lay down this rule do not regard the owner of the 
elevator as a common carrier for all purposes in 
the sense that he is engaged in a public calling and 
obliged to serve all without discrimination. In 
the matter of exercising care his position is analo- 
gous to that of the common carrier of passengers, 
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but beyond this the analogy ceases.. The extraordi- 
nary liability of the carrier of passengers does not 
arise out of the nature of the calling, but rather 
out of the high regard for human life. Due care 
is care commensurate with the circumstances. 
One of the determining circumstances is that 
human life and safety are involved, and when such 
is the case, more diligence and circumspection 
is exacted than in other situations. The confu- 
sion as to the origin of the carrier’s extraordinary 
liability is attributable, in part, at least, to the 
classification of care into degrees (Steamboat New 
World v. King, 16 How. 474). 

The court in the principal case accepts the 
theory announced in Griffin v. Manice, 166 N. Y. 
197, 59 N. E. 925, where the right to ride in an 
elevator is held to be based on the implied invita- 
tion by the owner extended to all persons having 
business on the premises. The owner’s duty is the 
same as that owed to an invited business visitor, 
which is to use reasonable care and prudence to 
keep the premises in a safe condition. The criti- 
cism of this is that it takes a rule which is applicable 
to a condition of premises, a passive situation, 
and applies it to a situation where the injury 
arises, not from any defect in the premises in their 
passive state but from negligence in respect to a 
moving situation (Gallagher v. Humphrey, 6 
L.T. Rep. n.s. 664). 

E. A. Gilmore. 


COMMERCE. (Federal Regulation — Discrim- 
ination.) U.S. Sup. Ct. — The legal aspect of a 
case which had attracted considerable attention is 
contained in New York, New Haven & Hartford 
Railroad Company v. Interstate Commerce Com- 
mission, 26 Supreme Court Reporter, 272. The 
United States Supreme Court here determines that 
an interstate carrier not empowered by its charter 
or any legislation existing at the time of the adop- 
tion of the act to regulate commerce, to mine and 
market coal, violates the mandate of that act re- 
specting the maintenance of published rates and 
its prohibition against undue preferences and dis- 
criminations by stipulating to sell and transport 
coal at an agreed price which is insufficient to 
yield its published freight rates after deducting the 
cost of purchase and delivery. It was also held 
that prohibitions of the commerce act as to re- 
bates, favoritism, and discrimination having been 
construed by the interstate commerce commission 
to be inapplicable to freight rates for coal charged 
by interstate carriers empowered to mine and 
market coal by their charter, or by legislation ex- 
isting at the time of the adoption of that act, this 
construction having long obtained in practical 
execution and been impliedly sanctioned by the 





reénactment of the statute without alteration in 
the particulars mentioned, must be treated as read 
into the statute. 


CONFLICTS OF LAW. (Domicile — Divorce.) 
Eng. — Few cases have attracted more attention 
in England than Armitage v. Attorney-General 
(Gillig cited), Times Law Reports, February 22, 
1906, Eng., in which the president of the divorce 
division of the High Court of Justice was asked to 
make a declaration of the legitimacy of the chil- 
dren of a petitioner whose wife had married, rely- 
ing upon a decree of divorce obtained in South 
Dakota. According to the opening statement of 
petitioner’s counsel Mrs. Armitage was an English 
woman by birth, and in 1883 she married, in Eng- 
land, Charles A. Gillig, an American citizen, who 
had come to England when seventeen years old and 
who was residing and had been carrying on busi- 
ness in England for some years. There were two 
children of the marriage. Differences occurred be- 
tween the parties, and in 1886 a separation deed 
was entered into in England. In 1889 Mrs. 
Gillig qualified herself as a teacher of cooking and 
having obtained a diploma proceeded to Yank- 
ton, South Dakota, where she took a house and 
furnished it. After three months’ residence there 
she instituted divorce proceedings against her 
husband on the ground of desertion. The defend- 
ant, who was personally served in England, entered 
an appearance, pleaded to the jurisdiction and the 
merits of the claim, and filed a cross-bill. In his 
answer he stated that he was a citizen of the 
United States temporarily residing in England. 
He called no evidence and Mrs. Gillig obtained 
her decree by default. She then left South Da- 
kota, and seven months afterwards married Mr. 
Armitage, an Englishman whom she had known 
before she left England. The parties have since 
lived togetherin England. Mr. Gillig also married 
again, and unhappy differences having again 
arisen between him and his wife, he filed his peti- 
tion in the English court for a declaration of the 
nullity of his second marriage on the ground that 
the South Dakota divorce was invalid. Mr. 
Armitage then instituted the present proceedings 
for a declaration of the legitimacy of the children 
born of his marriage with the former Mrs. Gillig. 
No evidence was called by the attorney-general or 
Mr. Gillig. Mrs. Armitage testified that when she 
departed from England to go to South Dakota she 
had no intention of returning and that she had 
taken up her residence in good faith in that State. 
She also stated that Mr. Gillig had retained his 
domicile of birth in New York. The president in 
the course of his judgment said that the question 
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whether these marriages were good or bad. de- 
pended on the validity of the South Dakota judg- 
ment. He had not to consider the effect of the 
South Dakota judgment on English law, except on 
one point, because he had found that Mr. Gillig 
was domiciled in the State of New York and had 
submitted to the jurisdiction of South Dakota. 
Such importing of jurisdiction to a court was ab- 
solutely ludicrous in English law and would be of 
no effect whatever, unless the court had jurisdic- 
tion founded on domicile. It was true that Profes- 
sor Dicey had discussed the question and seemed 
to incline to the opinion in one passage that liti- 
gants can import jurisdiction to a court of divorce 
by submitting to it, but that was not in accord- 
ance with the law of this country as he held it to 
be. But that view did not prevail in the United 
States, and he had to find as a fact what was the 
law in that country. The evidence before him 
went to show that the courts of New York — the 
state of Mr. Gillig’s domicile — would recognize the 
South Dakota judgment, inasmuch as he had taken 
part in the South Dakota proceedings and had 
made a cross-charge against his wife in the court 
of that state (Jones v. Jones, 108 N. Y. 415). 
And this recognition obtained in spite of the fact 
that in the state of New York divorce could only 
be obtained by reason of adultery, while in South 
Dakota cruelty and desertion were sufficient 
causes for a dissolution of marriage. That being 
so, the only question remaining was to consider the 
case in respect to English law. Were they to 
recognize as binding in this country a decree ob- 
tained in a state where the husband was not domi- 
ciled, which nevertheless was recognized as such 
in the state in which he was domiciled? That 
question had not yet really been decided, but the 
cases most in point were Harvey v. Farnie, 
Ap. Cases, 43, and Bater v. Bater, otherwise 
Lowe. 21 The Times L. R. 517.) Was this 
court to recognize a divorce recognized in the State 
of the husband’s domicile? He must answer that 
question in the affirmative. The husband’s 
status had been determined in South Dakota and 
recognized as altered in the state of New York. 
The parties had ceased to be man and wife in the 
state where they were domiciled. Their union 
had been dissolved and recognized as dissolved 
in the state of the husband’s domicile, and must be 
recognized as dissolved all the world over. That 
was the only logical way of looking at the matter. 
Therefore, by recognizing the South Dakota di- 
vorce, the first marriage of the petitioner was dis- 
solved, and accordingly her marriage with her 
present husband and that of Mr. Gillig with his 
second wife were valid marriages. The finding 
entitled the petitioner to a declaration of the valid- 





ity of her marriage with Mr. Edward Armitage. 
In concluding his judgment the judge made the fol- 
lowing observations of peculiar interest to Ameri- 
can lawyers and legislators. ‘‘ I wish to make one 
general observation. On this side of the Atlantic 
we have difficulties enough in dealing with ques- 
tions arising in suits for divorce. But I think I 
am right in saying that throughout the British 
Empire there is a general recognition that it is the 
husband’s domicile which decides the tribunal to 
try the cause. This principle enables the courts 
of our empire to deal with cases more simply than 
can the courts of the United States, for it is obvi- 
ous that there are more difficulties in cases where 
questions of different jurisdiction arise, when a 
court has not the one simple test of the husband’s 
domicile to guide it. I can only hope that the 
efforts that are being made by the Commissioners 
on the Conference for the Uniformity of Legisla- 
tion throughout the United States and the labors 
of the various societies having that object in view 
may successfully bring about a unified law in 
matters of divorce. Perhaps the publicity of this 
case will attract their notice.” 


CONSTITUTIONAL LAW. (Combination to 
Fix Gas Rates.) U.S. Sup. Ct. — Peoria Gas and 
Electric Company v. City of Peoria, 26 Supreme 
Court Reporter, 214, determines that an agree- 
ment between rival gas companies, to fix the price 
for gas in violation of the Illinois anti-trust act, 
does not, after they cease to act under it, defeat 
their right to invoke the due process of law clause 
of the Federal Constitution to prevent the enforce-~ 
ment of a municipal ordinance, which by establish- 
ing unremunerative rates, has the effect of taking 
private property for public use without just com- 
pensation. 


CONSTITUTIONAL LAW. (Impairment of 
Obligation of Contract — Franchises.) U. S. 
Sup. Ct. — An important decision involving con- 
siderable difference of opinion among the members 
of the court is contained in Knoxville Water 
Company v. The Mayor and Aldermen of the city 
of Knoxville, 26 Supreme Court Reporter, 224. A 
majority of the court there held that the obliga- 
tion of an agreement by a municipality to give a 
water company an exclusive franchise for thirty 
years as against any other person or corporation, 
is not impaired by the municipal establishment of 
its own independent system of water works under 
subsequent legislative authority. This decision 
seems to proceed very largely on the ground that 
grants of franchises and special privileges are al- 
ways to be construed most strongly against the 
donee and in favor of the public, so that the fran- 
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chise in question cannot be regarded as including 
anything not coming within its express terms. 


CONSTITUTIONAL LAW. (Police power — 
Liberty of Contract.) Wis. — The scope, extent, 
and application of the police power, as its latitude 
has been extended by modern decisions, is involved 
in the decision of the case of State v. Cary, 105 
Northwestern Reporter, 792. The Supreme Court 
of Wisconsin there declares that where the legis- 
lature has power to regulate a business, it is vested 
with the power to legislate against the injurious 
consequences that inhere in the conduct of such 
business, and possesses discretion to determine 
what means are necessary to the accomplishment 
of that end, and its action is valid, unless it has ex- 
ceeded its authority by imposing such arbitrary 
restrictions upon the individual and his occupa- 
tion as are palpably foreign to the legitimate pur- 
pose sought to be accomplished by the legislation. 
Pursuant to this principle it is held that Wisconsin 
Laws, 1905, p. 419, c. 278, prohibiting the loaning 
of money on chattel mortgage, bill of sale, pledge, 
etc., at a greater rate of interest than 1o per cent 
per annum, or the acceptance of more than 14 per 
cent per annum, in full for all examinations, views, 
fees, appraisals, commissions, renewals, and 
charges of any kind in procuring and making the 
loan, is a reasonable and proper exercise of the 
police power and not an unconstitutional inter- 
ference with liberty of contract. The further 
provision of the statute making it a misdemeanor 
punishable by fine of not less than $25 nor more 
than $300, or by not more than six months’ im- 
prisonment or both for violations of the provisions 
of the statute, is held not in conflict with the 
constitutional guarantees of liberty. eh 4 


CONTRACTS. (Legality — Lobbying.) Cal. — 
In Le Tourneux v. Gilliss, 82 Pac. Rep. 627, it 
is decfared that “ lobbying,” which has a well- 
defined meaning and signifies the addressing or 
soliciting of members of a legislative body for the 
purpose of influencing their votes, is contrary to 
public policy, irrespective of the question whether 
it is carried on in such manner as to constitute a 
crime under the statute, and hence, that a note 
given for money advanced for the expenses of a 
person to enable him to engage in the business of 
lobbying cannot be enforced. 


(Contracts — Ultra Vires.) 
U. S. C. C. Ind. — A company organized under a 
statute providing for the organization of manu- 
facturing and_mining companies, for the purpose 
of furnishing natural gas to consumers, is held in 


CORPORATIONS. 








Quinby v. Consumers’ Gas Trust Company, 140 
Federal Reporter, 362, to be engaged in perform- 
ing a public service and to be a quasi public cor- 
poration, so that it can exercise no powers not 
granted by its charter or by some other act of the 
Legislature. In view of this, an agreement by 
such a company in a franchise contract with a 
city, giving the city an option to purchase all its 
property, is beyond its powers and void, and since 
its performance by the company would at once 
incapacitate it from performing the statutory 
duties for which it was chartered, and since it is 
in violation of the declared public policy of the 
state, the company is not estopped by its accept- 
ance and use of the franchise from asserting the 
invalidity of the agreement, nor is the contract 
rendered valid and enforceable by the fact that 
when it was sought to be enforced natural gas had 
failed in the locality where the company had its 
wells. 


EVIDENCE. (Deed — Parol Explanation.) 
So. Dak. — A case of considerable local importance 
because involving the construction of a statute 
not previously authoritatively passed upon is 
that of Bernardy v. Colonial & United States 
Mortgage Co., Limited, 105 N. W. Rep. 737. It 
is there held that the provision of the South 
Dakota Code, that every transfer of property as 
security for the performance of an act is to be 
deemed a mortgage, does not authorize parol evi- 
dence as to the intent of the parties in the execu- 
tion of a deed absolute in form and without 
limitations or qualifications as to the interest 
intended to be conveyed. Independently of the 
statute, it is held that such a deed cannot be 
varied by parol evidence as to the intention of 
the parties. 


The first impression created by reading this 


‘case is that it declares, contrary to the almost 


universal rule in equity, that parol evidence is 
not admissible to show that a deed absolute in 
form was given as security and is, therefore, a 
mortgage. When, however, the opinion is read 
in connection with the opinion on a former appeal 
(17 S. Dak. 650) where the facts are stated, it 
appears that the effort made was to restrict the 
operation of the deed to the interest then possessed 
by the grantor and that it was not claimed that 
the deed was given as security. What is said with 
reference to a mortgage is obiter, for the purpose 
of meeting an argument that the cases are analo- 
gous. The court very properly says that the 
principle under which parol evidence is admitted 
to show that the deed absolute in form was given 
as security is not applicable to the case at bar, but 
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unfortunately proceeds in such a way as to convey 
the impression that the rule admitting parol evi- 
dence in such cases does not extend to deeds that 
purport clearly and without ambiguity to convey 
a fee simple. We cannot believe that the courts 
and the Bar of South Dakota will permit this un- 
fortunate dictum to draw that state out of line 
with the vast weight of authority. F. J. 


INJUNCTION. (Criminal Prosecution.) Cal. 
—In Sullivan v. San Francisco Gas & Elec- 
tric Co., 83 Pac. Rep. 156, it is held that injunc- 
tion will not lie to restrain the prosecution of 
house movers for violating Cal. Pen. Code, impos- 
ing a penalty on every person who unlawfully and 
maliciously removes or obstructs any electric line. 
The mere allegation that plaintiffs were not guilty 
of any such violation is held not sufficient to give 
a court of equity jurisdiction. It is admitted 
that courts of equity will in proper cases enjoin 
the attempt to enforce a law or ordinance making 
certain acts a criminal offense and imposing a 
punishment therefor, where the law or ordinance 
is invalid and its enforcement will injure the plain- 
tiff’s property or property rights; but it is pointed 
out that every person is subject to being prose- 
cuted for some offense of which he is not guilty 
and that if this is done without reasonable or prob- 
able cause, he has his remedy by action for mali- 
cious prosecution. There is, however, no rule 
which permits a person to substitute a court of 
equity for the courts of law in the decision of 
matters of fact relative to criminal prosecutions, 
and by anticipatory action to take from the regu- 
larly constituted criminal courts their jurisdic- 
tion of criminal offenses. 


INJUNCTION. (Boycott — Injury to Business.) 
N. J. — Van Der Plaat v. Undertakers’ & Livery- 
men’s Association of Passaic County, 62 Atl. Rep. 
453, indicates that though injunction may be re- 
sorted to to prevent a suitor being forced out of an 
established business, it cannot be resorted to to 
enable him to force himself in. Complainant 
alleged that he was educated as an embalmer and 
undertaker, and that he desired to engage in that 
business in a certain city, but had been prevented 
from doing so by the defendant association and 
its members. It was not alleged that he owned 
any appliances necessary or convenient for the 
transaction of the business, but he averred that 
he relied on purchasing coffins and other supplies 
of that kind from persons engaged in the business 
of furnishing such supplies, and on hiring hearses 
carriages, and horses, etc., for funeral purposes 
from persons engaged in keeping those articles 





for hire for such purposes. It was alleged that 
the defendant association included all the under- , 
takers in the county and most of the livery stable 
men; that plaintiff had applied for membership 
and had been refused, and that dealers in coffins 
had also refused to sell him such articles, and that 
keepers of livery stables had refused to furnish 
him with horses, hearses, and carriages, except at 
a higher price than that charged the members 
of the defendant association. Under these facts, 
it is held that complainant was not entitled to an 
injunction, inasmuch as he had no established 
business which the injunctive process could be 
used to protect. 


INSURANCE. (Life Policy — Incontestabil- 
ity.) Mass.— Reagan v. Union Mutual Life In- 
surance Co., 76 Northeastern Reporter, 217, 
declares that a provision in a life insurance policy, 
making it incontestable for fraud after the expira- 
tion of a specified time, is binding on the insurer, 
but that a provision making it incontestable for 
fraud from the date of the policy, is invalid, so 
that the insurer in an action on the policy may 
rely on fraudulent representations prior to the 
issuance of the policy, notwithstanding that by 
the terms of the policy the entire contract is con- 
tained in it and the application. In support of 
the holding, the court cites Massachusetts Ben. 
Life Association v. Robinson, 104 Ga. 256, 30 E.S. 
918; Welch v. Union Cent. Ins. Co., 108 Iowa, 
224, 78 N. W. 853; Ritter v. Mutual Life Ins. Co., 
169 U. S. 139, 18 Sup. Ct. 300; Hatch v. Mutual 
Life Ins. Co., 120 Mass. 550; Burt v. Union Life 
Ins. Co., 187 U. S. 362, 23 Sup. Ct. 139; and Patter- 
son v. Natural Premium Life Ins. Co., 100 Wis. 118, 


75 N. W. 980. 


LANDLORD AND TENANT. (Covenant for 
Quiet Enjoyment — Wrongful and Negligent Acts 
not Authorized by Lessor.) 75 L. J.. K. B. 174, 
Eng. — In this case the plaintiff sued the per- 
sonal representatives of his deceased landlord for 
damages for breach of a covenant for quiet en- 
joyment contained in a lease for twenty-one 
years. The covenant entered into by the lessor 
with the plaintiff (the lessee) was that the lessor 
should ‘‘ peaceably enjoy the demised premises ”’ 
during the term “ without any interruption or 
disturbance by the lessor or any person claiming 
under him.” It appeared that the demised 
premises consisted of the ground floor of a flat 
building, and that proceedings had been taken by 
the sanitary authorities against the lessor because 
of the condition of the building, the result of 
which was that all parts of the structure, except 
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that portion of which the plaintiff was tenant, 
were ordered to be taken down. At the time the 
order for demolition was made the lessor’s interest 
in the premises had been assigned and the assig- 
nees in pulling down the building did it in such a 
manner as to’ expose the plaintiff’s premises, 
thereby forcing him to leave. The court held 
that the lessor by the covenant was bound for any 
act of interruption by himself or by any person 
whom he had expressly or impliedly authorized to 
do the acts; and that, if the lessor had parted with 
the property or adjoining property to a person 
who could rightfully claim that under his title 
from the lessor he was authorized to do those acts, 
the lessor would still be responsible. Thus the 
landlord had been held responsible to a tenant 
under a similar covenant for noise and vibration 
caused by dancing where he had authorized an- 
other tenant to use his rooms for dancing, when 
he well knew that the dancing caused a nuisance. 
(Jenkins v. Jackson (1888), 5 Q.B.D. 602); soa 
landlord had been held responsible to a tenant be- 
cause his tenant of adjoining land had in the proper 
use of certain drains damaged the complaining 
tenant, but he was not held responsible for an im- 
proper use of the drains (Sanderson v. Berwick- 
upon-Tweed Corporation, L.R. 13 Q.B.D. 547). 
The court held that the parties to the lease could 


not have contemplated that the lessor was to be 
responsible for wrongful or negligent acts of his 
assignee which he had not authorized. 


LIMITATION OF ACTIONS. (Liability of Stock- 
holders — National Bank.) U. S. Sup. Ct.—A 
recent decision of the Supreme Court which has 
attracted considerable general attention is that 
of Rankin v. Barton, 26 Supreme Court Reporter, 
29, where it is held that a state statute of limita- 
tions does not begin to run against the right to 
enforce the individual -liability of stockholders 
in a national bank until the amount of such liabil- 
ity has been ascertained and assessed by the Comp- 
troller of the Currency. It is pointed out that a 
national bank is an instrumentality of the United 
States, its circulating notes being guaranteed by 
the United States, so that if the United States 
should be compelled to pay them, it has a para- 
mount lien on the assets of the bank for reimburse- 
ment. The administration of the bank’s assets 
is therefore vested in the Comptroller of the Cur- 
rency, as an officer of the United States. The 
individual liability of a stockholder can only be 
enforced by his order. Consequently a right of 
action against] the stockholder does not accrue 
until the Comptroller of the Currency has deter- 
mined the extent of the liability. 





MANDAMUS. (Supervision of Official Action.) 
Ill. — The limitations necessarily inherent in the 
nature of a writ of mandamus are illustrated in 
People ex rel. Bartlett v. Dunne, 76 N.E. Rep. 
570. It is there held that a duty to be enforce- 
able by mandamus must be specific in its nature 
and of such a character that the court may pre- 
scribe the performance of a definite act or series 
of acts, and though such duty need not be sus- 
ceptible of performance by a single act, but may 
require the doing of a succession of acts, if they 
are such that the court can supervise their accom- 
plishment, yet the writ will not lie where the issu- 
ance would compel the court to control and regu- 
late a general course of official conduct, and en- 
force the performance generally of official duties, 
as, for instance, to remedy neglect by the mayor 
of a large city to enforce the laws and ordinances 
providing for Sunday closing of the seven thou- 
sand saloons of such city. 


MASTER AND SERVANT. (Fellow Servants.) 
La. — A rather noteworthy holding on the labor 
question and one for which the court cites no pre- 
cedent is contained in Farmer v. Kearney, 39 
So. Rep. 967, where the court declares that 
responsibility of contractors for injury received 
by workmen rests upon their freedom of action in 
respect to selection of and superintendence over 
the latter, so it is said that when the individual 
workmen, instead of allowing matters to take 
their usual shape and course, make it a condition 
of their accepting service that the contractor will 
yield in their favor this right of freedom of action, 
they absolve him from the responsibility which 
otherwise would be thrown upon him, and look to 
that of their own selected agencies. Thus, when 
the workmen delegate to a labor organization 
which they have joined, and others in privity 
with it, this right of selection and superintend- 
ence, they agree so far as the contract is con- 
cerned, to accept the membership of their fellow- 
workmen in their respective organizations, and 
the action of those associations is ipso facto, good 
and sufficient guaranty to them for their individ- 
ual safety and protection. 


MASTER AND SERVANT.  (Messengers.) 
Mass. — A case for which there seems to be no 
direct precedent is that of Haskell v. Boston Dist. 
Messenger Co., 76 Northeastern Reporter, 215. 
The Messenger company furnished a messenger 
to plaintiff, which messenger was not during the 
time of his employment by plaintiff under the 
control of the company. The plaintiff intrusted 
a bill for rent to the messenger, who collected the 
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same, but failed to turn over the proceeds to plain- 
tiff. Under these circumstances it is held that 
the company is not liable for the money collected 
by the messenger, in the absence of any showing 
that the company was negligent in selecting the 
messenger. It is also determined that the com- 
pany did not become a common carrier and in- 
surer of the bill and money. 


NEGLIGENCE. (Mental Suffering — Tele- 
grams.) Tex.— The Texas Court of Civil Ap- 
peals, in Western Union Telegraph Company v. 
Shaw, 90 Southwestern Reporter, 58, which was 
an action for mental anguish suffered by a mother, 
by reason of the telegraph company’s failure to 
deliver a message announcing the death of plain- 
tiff’s son in time to permit her to attend the 
funeral, holds that the plaintiff was not guilty of 
misconduct in appearing on the witness stand in 
deep mourning, or in giving way to her emotions 
during her examination in chief, when she was 
asked concerning the death and burial of her son. 
It was also held that the defendant telegraph 
company, having negligently failed to promptly 
deliver the message and thereby causing mental 
suffering to the addressee, was liable for damages 
for such suffering, though she would have suffered 
other anguish if the telegram had been delivered 
promptly so as to enable her to be present at the 
funeral. 


PHYSICIANS AND SURGEONS. Tenn.—A 
rather peculiar system of therapeutics which, 
however, the court holds to be a practising of 
medicine, is revealed in O’Neil v. State, 90 S. W. 


. Rep. 627. Defendant, who was convicted of 
practising medicine and surgery without a license, 
diagnosed his patient’s diseases by microscopic 
examination of a drop of blood, and treated them 
by placing them under the rays of electric arc 
lights, and also incidentally prescribed certain 
medicines, for which prescription, however, he 
made no charge. This is regarded by the court 
as the practising of medicine within the meaning 
of Tennessee Statutes, relative to that subject, 
and it is also held that defendant was not an 
optician within the meaning of the statute ex- 
cepting opticians from the provisions of the gen- 
eral statute as to licensing persons practising 
medicine. 


PROPERTY. (Adverse Possession.) Ia.—A 
point which the court says is in record with the 
unbroken voice of authority but nevertheless is 
of sufficiently rare occurrence to justify giving it 
notice, is contained in Garst v. Brutsche, 1o5 N. W. 


Rep. 452, where it is declared that where a person 


‘his previous deed. 





executed a deed which by mistake conveyed cer- 
tain land not intended to be conveyed, and after 
the deed was recorded, paid taxes on such land, 
and fenced it so as to include it with an adjoining 
and larger field, this did not constitute an adverse 
possession which would entitle the grantor to hold 
the land either as against the grantee or a subse- 
quent purchaser from him. The mere fact that 
a grantor remains in possession after the execu- 
tion and delivery of a deed is held not to be suffi- 
cient to ultimately give him title unless he 
disclaims holding for the grantee and openly asserts 
his own title in hostility to the title claimed under 
In support of the holding, the 
court cites Ivey v. Beddingfield (Ala.) 18 So. Rep. 
139; Evans v. Templeton (Tex.) 6S. W. 843; Hen- 
nessey v. Andrews, 6 Cush. 170; Paldi v. Paldi 
(Mich.) 47 N. W. 510. 


SCHOOLS AND SCHOOL DISTRICTS. (Re- 
ligious Instruction.) N. Y.— O’Connor v. Hen- 
drick, 96 New York Supplement, 161, Appellate 
Division 4th Dept. involves a rather novel point. 
The laws of New York provide that the super- 
intendent of public instruction shall visit the 
common schools and advise the teachers and 
officers, and require him to make to the legisla- 
ture an annual report, containing plans for the 
improvement of schools. He is also authorized 
to remove from office any school officer disobeying 
any regulation adopted by him, and to transmit 
to school officers information deemed to be con- 
ducive to the proper management of the schools. 
With these powers it is held that the superin- 
tendent has authority to direct that the garb 
worn by a religious order shall not be worn by the 
teachers of the public schools, and that the super- 
intendent has power to dismiss a teacher who re- 
fuses upon his order to discard such distinctive 
clothing. It also appeared in this case that a 
teacher in a public school wore the garb of a 
Catholic religious order to which she belonged 
and that immediately before the regular time for 
opening the school, and at the close of the morning 
and afternoon sessions, she said the prayers of 
the Catholic Church. The Catholic children were 
required to be present at the prayers, while the 
non-Catholic were allowed to be absent. Held 
to constitute religious teaching within Const. art 
9, § 14, prohibiting the state or any subdivision 
thereof from giving aid to any school under the 
control of any religious denomination. 


It is not quite clear from the opinion whether 
the decision proceeds upon the ground that the 
appearance of a teacher in the public schools in a 
sectarian garb constitutes sectarian teaching 
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within the constitutional prohibition, or whether 
the order of the superintendent of public instruc- 
tion against the wearing of such garb was regarded 
as controlling. Against the soundness of the 
latter position the reasoning of the dissenting 
opinion seems convincing, even conceding to the 
superintendent of public instruction the large ad- 
ministrative power for which New York has be- 
come conspicuous. 

In Pennsylvania the point which caused the 
controversy in this case is covered by statute 
(Law of June 27, 1895). 


SLANDER. (Privileged Communications.) 
Cal. — In Carpenter v. Ashley, 83 Pac. 444, a pro- 
vision of the California Civil Code that a privi- 
leged communication is one made in any legislative 
or judicial proceeding, but irrelevant or immate- 
rial matter voluntarily or maliciously published 
in the course of judicial proceedings is not privi- 
leged, is construed, and it is held that a district 
attorney conducting a criminal case in a justice’s 
court is not privileged to charge opposing counsel 
with perjury or subornation of perjury. 


TAXATION. (Excise Taxes — Trading Stamps.) 
Mass. — Another phase of the trading stamp ques- 
tion, several decisions on which have been pre- 
viously noted in this magazine, is presented 
by O’Keeffe v. City of Somerville, 76 N. E. 
Rep. 457 Mass. Const., art. 4, §1, authorizes the 
legislature to impose reasonable duties and ex- 
cises upon any produce, goods, wares, merchan- 





dise, and commodities whatsoever brought ifto, 
produced, etc., within the commonwealth. 
Statutes 1904, p. 376, c. 403, §1, provides that 
every person selling, giving, or delivering trading 
stamps in connection with a sale of articles shall 
pay an excise tax for carrying on such business. 
This statute it is held is not justified by the con- 
stitutional provision inasmuch as the right to 
conduct the business in the manner provided in 
the section is not a commodity within the mean- 
ing of the Constitution. 


WILLS. (Probate — Appeals.) Ky. — A rather 
peculiar holding, the force of which, it is true, is 
to some extent limited by its dependence upon 
local statutes, is contained in Brooks v. Paine’s 
Ex’rs, 90 S. W. Rep. 600. Ky. St. 1903, §4849, 
gives the county court of the county of decedent’s 
residence original jurisdiction to probate his will: 
section 4852 declares the probate of a will before 
the county court conclusive, except as to the 
jurisdiction of the court, until superseded, reversed, 
or annulled; section 4857 authorizes the court to 
permit a document to be proven ex -parte, or to 
cause all parties in interest to be before the court, 
while section 4859 authorizes any person inter- 
ested in the probate of a will to prosecute an appeal 
to the circuit court. Under this statutory system 
for the probating of wills, it is held that general 
creditors of an insolvent heir of a decedent, who 
claim that a purported will disheriting their debtor 
is fraudulent as to them, may appeal from an 
order probating the will where their debtor him- 
self fails to prosecute such an appeal. 
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THE LIGHTER SIDE 


With Apologies.—In our April number 
we published in .this department a story 
which had previously appeared in the Boston 
Herald of events purporting to have occurred 
in a suburb of Boston called Brookline. We 
were later called up by the clerk of the 
Brookline Police Court and asked to insert in 
this issue the following correction. For the 
benefit of any others who may have hereto- 
fore taken this department seriously we are 
glad to publish it. Hereafter the scenes of all 
comedies will be laid in Chelsea. 


‘* CORRECTION 


In the last issue of the GREEN Bac, under 
department ‘‘Lighter Side,” on page 258, there 
appeared a story referring to the Brookline 
Court. This story was copied from the Boston 
Herald of February 11, 1906. The editor 
has since learned that this story is without 
foundation and that the Herald has recently 
published the following: 

The story referring to the Brookline Court 
sent by me to The Boston Herald and published 


among the prize stories in the magazine sec- 
tion of its issue of February 11, 1906, and 
since that time copied in other papers, I have 


since learned has no foundation. The story 
was told of another court or justice and oc- 
curred many years ago, and I misunderstood it 
as applying to the Brookline Court. I desire 
to acknowledge the mistake innocently made 
and to correct the error. 

(Signed) HeLten M. Canninec.” 


Select Objections.— We have from an 
anonymous source a pamphlet which is too 
good to keep. After trying in vain to find the 
author and get permission to share it with our 
readers we will take a chance without author- 
ity. 

“* Select Objections as Applied to the Trial 
of Civil Causes in Courts of Record,” by Ben. 
Johnson, L.L. D., of the Tennessee Bar Notes 
by Chancellor O’Toole: 

Preface. — The author of this little pam- 
phlet has for several years devoted a great 
deal of time and study to the principles in- 
volved in the subject of Objections, and real- 
izing that no treatise has been prepared for 





the legal fraternity upon that subject, it has 
given him much pleasure to be able at this 
time to present to his brother attorneys at the 
bar for their consideration this little treatise 
on objections with notes. 

While it will be seen at a glance that within 
the few pages contained in this little pamphlet 


‘a great many of the minor objections have 


been omitted, the object of the author being to 
bring out the principal ones which are ordi- 
narily applied to the rules and practice of 
pleading and the conduct of trials in courts 
of record, we hope that it will be especially 
helpful to the younger members of the bar. 

The interposition of an objection for the 
purpose of. raising a proposition before the 
court and the strict observance of the rule, 
can no more be dispensed with than any other 
important rule of law or practice; whatever 
may be imagined to the contrary, it will be 
generally conceded that a disregard of the objec- 
tion ordinarily will bring disaster to the one 
that fails to observe this important matter. — 
O’ Toole. 

The following are a few of the more im- 
portant objections and the manner of inter- 
posing the same which the author desires to 
place before the legal fraternity of the State of 
New York: 

First.— An objection should always be 
interposed whether the party desires to raise 
any question or not, the object being to con- 
vey to the client the idea that something is 
being done in the cause. 

[Note.]— This is universally true unless the 
contrary appears. — O’Toule. 

Second. — Never state the grounds of the 
objection unless you are compelled to do so, 
for the reason that it may be of advantage to 
the other side in disclosing your position. 

[Note.] — Obscurity is a trait which should 
be closely adhered to. — O’ Toole. 

Third. — If the court should be unkind 
enough to compel you to state the grounds 
of your objection, do so with the greatest care 
and in language that is so meaningless that 
no one will be able to ascertain what you are 


‘trying to get at. 


[Note.] — To be able to do this scientifically 
you should use terms and expressions that 
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have no application to the question under con- 
sideration. — O’ Toole. 

Fourth. — If there is no merit in your case, 
object to everything at all times and whenever 
an opportunity is given. This is done that the 
minds of the court and jury will be drawn 
from the main issue. 

[Note.] — It requires some skill, however, to 
do this without detection. — O’ Toole. 

Fijth. — lf the court discovets the real issue 
in the cause and is inclined to be against your 
version of the matter, then by all means inter- 
pose objections to everything whether you 
have grounds for it or not and whether there is 
‘ any reason for it ornot. Make as many as you 
possibly can, even if you have to repeat the 
same objection overand over, the idea being to 
over-awe the court, oftimes causing the judge 
to change his mind in your favor. 

[Note.]— This cannot be worked on all 
judges. — O'Toole. 

Sixth. — In making objections always stand 
before the court, and never give way or sit 
down, because it will give the other side an 
opportunity to say something if you do, and 
standing a long time before the court, 


whether you say anything or not, sometimes 
causes the judge to rule in your favor through 
sheer exhaustion. 

[Note.] — This is sometimes tiresome, but 
must be closely followed. — O’ Toole. 

Seventh. — When you rise before the Judge 
to interpose an objection, commence in a 


solemn and low tone of voice. If you dis- 
cover, however, from the countenance of the 
judge holding the court that he does not agree 
with all your views, assume a swelling attitude, 
leaning backwards, throw your hands in the 
air and if necessary take a swimming position; 
look serious, the idea being to infuse the mind 
of the court with your earnestness. In raising 
an objection of this particular kind, it isn’t 
what you say so much as how you look that 
carries conviction to the mind of the court. 
[Note.] — In order to successfully work this 
swelling attitude, a large amount of practice is 
necessary, and before you try to work this on 
all judges, it will be well for you to practice on 
those of a quiet disposition and who boast of 
their honesty in purpose. It will not do to 


work the swimming attitude on a nervous’ 


judge at first. — O’ Toole. 
Eighth.—If you have made numerous 





objections to a proposition and repeated them 
as many times as you possibly can, and after 
you have argued the questions over and over 
again, you still discover that the court is in- 
clined to be against you, either from the way 
he looks or what he says, you should then try 
and make further objections, stuttering if 
necessary, changing your phraseology, jump- 
ing up and down, take the position that you 
haven’t stated all the grounds of your objec- 
tion. Then if this proves of no avail, ask to 
withdraw a juror on the ground that you are 
surprised in the court’s attitude. This usually 
causes the court to rule in your favor. 

[Note.] — This style of objection is to some 
extent tiresome, but usually brings victory. 
— O'Toole. 

Ninth. — If in making your objections you 
discover that you have taken up a great dea- 
of the time of the court, whether unnecessal 
rily or not, to the detriment of other litigants 
who may be waiting to have their causes 
heard, still you must not pay. any attention 
to them, for it is the persistent practitioner 
that succeeds and always insists on being 
heard and seen, no matter how much time it 
requires. 

[Note.] — If the court permits you to make 
long arguments and interpose numerous ob- 
jections and repeat them and change the 
phraseology of the grounds of the objection, 
it indicates to the ordinary client that you are 
a learned practitioner, otherwise the court 
would not give you such attention. — O’ Toole. 


Too Much. — Counsel for the defense in a 
murder trial in Chicago recently had been try- 
ing to bring out testimony along a certain line 
to which the assistant state’s attorney, who 
was conducting the prosecution, had in each 
instance objected and been supported by the 
ruling of the court. Finally after an unusually 
spirited tilt between the opposing lawyers, 
which had been terminated by the court’s 
ruling in favor of the position taken by the 
prosecution, the attorney for the defense ad- 
dressed the presiding judge with some heat, 
intimating that sufficient leeway in the intro- 
duction of evidence had not been given him. 

“‘T think you have had a proper degree of 
freedom with regard to the introduction of 
evidence, Mr. Attorney,’”’ remarked the court 
mildly. 





THE LIGHTER SIDE 


319 





“IT have not had too much, certainly,” 
replied the lawyer warmly. 

For a moment the affair appeared serious 
and the court room was silent. Then the 
judge said quietly, ‘‘ Do you want too much? ” 

The attorney saw the point and proceeded 
with his case without: remark. 


THE LITTLE LAWYER MAN. 


It was a little lawyer man 
Who softly blushed as he began 
Her poor, dead husband’s will to scan. 


He smiled while thinking of his fee, 
Then said to her, so tenderly, 
‘** You have a nice, fat legacy.” 


And when, next day, he lay in bed 


With bandages upon his head, 
He wondered what on earth he said. 


A Letter of Attorney.— This was actually 





received from a ‘“‘ judge” of whom a leading 


standing. 

Dear, sir, You Riten me in Regard to, an | 
atorney, That is in our town, I will say that i, 
Am well Aquanted, with him, and will say that | 
he is not verey well heald finanshieley, heald | 
but has A, farm, and is A, srude, Young man, | 
and I beleave he is honest, and as square in | 
all, his delings, as enneywone, I hav perfck | 
confidence, in him, in evry, Respect, he is well 
likeby all in this place, Yours Truley, 

Judge, ————- 


Continued in Both Cases. — Many years ago | 
there lived in Camden, Me., two neighbors, | 
Dr. Huse and Judge Thayer. The doctor had | 
occasion to sue a man, and of course employed | 
his neighbor, the judge, as his counsel. After | 
a session of court he met the judge and asked | 
about his case. The judge said it was contin- | 
ued. Meeting him again, after another ses- | 
sion, and asking again about his case, the same 
answer was given. 

As it cost $2 or $3 each time it was continued, 
the doctor thought by the time it was settled, 
after paying the judge, he would get nothing. 

Some time afterward the judge was afflicted 
with a felon, and of course employed his neigh- 





| not law we want, but justice. 
| to govern us by the common law of England; 
| trust me for it, common sense is a much safer 


bor, the doctor. After suffering a while, he- 
met the doctor and said: ‘‘ Doctor, this thing 
is getting along very slowly. I have walked 
the floor nights for a week. What are you 
doing to it?” 
The doctor, who stammered badly, replied: 

*‘Co-co-continuing it, by George.’’ — Boston 
Herald. 


Law Versus Common Sense. — Tillman’s 
phrase of “‘ cornfield law ”’ is likely to go far, 
as the French say; and it reminds me of what 
two or three chief justices said of the New 
Hampshire courts, when the judges were 


| farmers and parsons, or country justices of the 


peace, endowed with what it has been the 
fashion to call ‘‘ horse sense.’”’ John Dudley, 
of Raymond, was one of these, and of him 
Chief Justice Parsons said: “‘ You may laugh 
at his law and ridicule his language, but Dudley 
is, after all, the best judge I ever knew in New 
Hampshire.” Arthur Livermore, another 
chief justice, said, with Dudley in his mind: 


. | “* Never was justice better administered in New 
law publisher inquired’ as to an attorney’s | 


Hampshire than when the judges knew very 
little of what we lawyers call law.” Here is 
one of Dudley’s charges to the traverse jury: 

You’ve heered what has been said by the 
lawyers, the rascals! but no, I won’t abuse 
’em. ’Tis their business to make out a good 
case — they’re paid for it, and they’ve done 
well enough in this case. But you and I, 
gentlemen, have sunthin else to think of. 
They talk about law — why, gentlemen, it’s 
They want 


guide for us — the common sense of Raymond, 
Exeter, Ipin (Epping), and the other towns 
that sent us here to try this case between two 
of our neighbors. A clear head and an honest 
heart are wuth more than all the law of all the 
lawyers. There was one good thing said by 
’em though; ’twas from one Shakspeare, an 
English stage-player, I believe. No matter 
for that; ’twas e’enamost good enough to be 
in the Bible—‘“‘ Be just and fear not.” 
That’s the law in this case, gentlemen, and 
law enough in any case in this court. It’s our 
business to do justice between the parties; 
not by any quirks o’ the law out of Coke or 
Blackstone — books that I never read and 
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never will — but by common sense and com- 
mon honesty between man and man. That’s 
our business; and the curse of God is upon us 
if we neglect or turn aside from that. And 
now, Mr. Sheriff, take out the jury; and you, 
Mr. Foreman, don’t keep us waiting with idle 
talk — too much o’ that a’ready! about mat- 
ters that have nothin’ to do with the merits 
of this ’ere case. Give us an honest verdict 
that common sense men needn’t be ashamed 
on. — Springfield Republican. 


Both Bankrupt. — My client Beebe, after a 
series of misfortunes, trying to work a copper 
mine, without money, sickness in his family, 
etc., was involved deeply, but hesitated long 
about filing a petition in bankruptcy on ac- 
count of the marked kindness of one creditor, 
John James, and his consequent fear of James’s 
reproaches. He braced himself to it, however, 
on my assurance that he could afterwards pay 
James without reviving any other debt. As 
the day of his creditors’ meeting grew near, 
his fear of meeting James worked on him. I 
assured him that as he had no property the 
chances of meeting James there were very re- 


mote, but when we arrived at the referee’s 
office, there sat a man whom from the ex- 


pression of Beebe I knew to be James. Each 
avoided speaking. Beebe was whispering to 
me that he was going; he would abandon the 
whole matter, when the referee announced: 
‘““We have two matters for this afternoon, 
creditors’ meeting of Beebe, a bankrupt, cred- 
itors’ meeting of James, a bankrupt; which 
shall we hear first?’’ Both faces relaxed. Each 
gave a cordial nod. 


Source of Sherman Hoar’s Law. — When 
the late Sherman Hoar, a lawyer of recog- 
nized ability, left the law school and opened 
an office in Boston, his father, Judge Hoar, was 
at the height of his legal reputation. 

The young man’s first client was an Irish- 
man, and the case, though only some small 
matter of a boundary line, was one that re- 
quired the examination of a number of deeds 
and records. Mr. Hoar accordingly told his 





client to come back in two days for his 
opinion. 

The Irishman left the office, evidently very 
reluctant at the delay. Turning at the door, 
he asked: ‘‘ Couldn’t ye give me the answer 
to-morrow, Misther Hoar? ” 

“‘ No, no,”’ was the reply; ‘‘ come on Thurs- 
day.” ! 

The client went as far as the stairs. Then 
he turned and tiptoed back to the door and put 
his head inside, with a finger at his lips. 

““Whist!’’ he whispered. ‘‘ Couldn’t ye 
get to see your father to-night, Misther Hoar? ” 
— Boston Herald. 


Got There First.— The Judge. —‘‘ But if 
you tooted your horn, how is it that the plain- 
tiff did not hear you in time to get out of the 
way?” 

“ The Defendant — ‘‘ I am convinced, your 
Honor, that the accident was due entirely to 
the inferior velocity of sound.” — Pick-Me- Up. 


Not There. — “ Judge,” said Mrs. Starvem 
to the magistrate who had recently come to 
board with her, “I’m particularly anxious 
to have you try this chicken soup.” 

“‘T have, tried it,’’ replied the magistrate, 
“and my decision is that the chicken has 
proved an alibi.”” — Philadelphia Press. 


Byles on Bills.— Among the humorous 
memories connected with English judges is 
one of Justice Byles and his horse. This em- 
inent jurist was well known in his profession 
for his work on “ Bills,’’ and as this gave a 
fine opportunity for alliteration his associates 
were accustomed to bestow the name on the 
horse, which was but a sorry steed. ‘‘ There 
goes Byles on Bills,’’ they took pleasure in 
saying, and as the judge rode out every after- 
noon they indulged daily in their little joke. 
But the truth was that the horse had another 
name, known only to the master and his man, 
and when a too curious client inquired as to 
the judge’s whereabouts he was told by the 
servant, with a clear conscience, that ‘‘ master 
was out on Business.” 
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